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Special Issue – Hui a Tau 2015 – Te Hunga 
Roia Māori o Aotearoa  

 
Editorial 

Dr Carwyn Jones 

Te Hunga Roia Māori o Aotearoa, the Māori Law Society Incorporated, 

was incorporated in 1988. The purposes of Te Hunga Roia Māori include 

promoting fellowship and mutual support amongst its members, 

identifying and responding to the legal needs of Te Ao Māori, supporting 

and encouraging whānau, hapū, iwi, and rohe initiatives, to promote law 

reform, and to promote the education of its members in terms of tikanga 

Māori and te ture Pākehā. Over the more than 25 years of Te Hunga 

Roia Māori’s existence, the hui-a-tau or annual conference has become 

an important component of the society’s activities that support its central 

purposes. 

Te Hunga Roia Māori held its 2015 annual conference at Waitangi from 

3-5 September. The theme of the conference was taken from a 

whakataukī of the Ngāti Porou leader, Apirana Mahuika, who passed 

away in February 2015:  

E tū ki te kei o te waka, kia pakia koe e ngā ngaru o te wā – Stand at the 

stern of the canoe and feel the spray of the future biting at your face.  

The conference provided an opportunity for lawyers, law students and 

members of the judiciary to discuss a wide range of legal issues relevant 

to Māori. The organising committee had put together an outstanding 

programme and in this issue we publish papers from Chief Justice Dame 

Sian Elias, Dame Lowell Goddard, Justice Joseph Williams, Chief District 

Court Judge Jan Marie Doogue and senior practitioners Annette Sykes 

and Peter Andrew. 

The Māori Law Review is proud to support Te Hunga Roia Māori and to 

publish a selection of the presentations from the conference. 

 

 

http://maorilawreview.co.nz/
http://www.māorilawreview.co.nz/
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The meaning and purpose of the Treaty of 
Waitangi 

Rt Hon Dame Sian Elias
[1] 

 

Introduction 

E ngā mana, e ngā reo, e te Hunga Roia Māori o Aotearoa  

Tēnā koutou tēnā koutou, tēnā ra tātou katoa. 

I appreciate very much the invitation to address this gathering.  It is a 

very great pleasure to have opportunity to spend time with the members 

of the Māori Lawyers Association.  But it is especially an honour to be 

here, in this place, 175 years after the signing of the Treaty of Waitangi. 

This has been a year for anniversaries.  I was asked a few weeks ago to 

speak at a Bar Association conference held to mark 25 years since 

enactment of the New Zealand Bill of Rights Act.  The President, Paul 

Mabey QC suggested I should weave in mention of two other 

anniversaries of significance for lawyers.  The first has been marked 

throughout the common law world.  It is of course 800 years since Magna 

Carta was sealed by King John in a meadow between Windsor and 

Staines in England.  Although Paul Mabey did not mention the 175
th
 

anniversary of the Treaty of Waitangi, the second anniversary he 

mentioned was that it was 40 years since the Treaty of Waitangi Act.  I 

had overlooked that.  Probably because the inspired idea of that amazing 

man, Matiu Rata, seems to me to have happened just yesterday– which 

just goes to show how old I have become.  But it set me thinking about 

cross-references and fundamentals – and how although there is always 

something shiny and new to attract our attention, we keep returning to 

points of reference that stay constant. 

My assigned topic today is the meaning and purpose of the Treaty of 

Waitangi, past, present and future (a daunting enough assignment in 

itself you might think).  My view as a common lawyer is necessarily 

conservative and Anglo-centric.  My earthbound perspective will show to 

great disadvantage in a panel with Moana Jackson.  He is one of the 

seriously imaginative and challenging thinkers of our time.  And it is a 

great privilege to share a platform with him. 

I want to say immediately that my thoughts are tentative.  I am someone 

who believes with Learned Hand that the spirit of the law is a spirit that is 

not too certain.
[2]

  And I do not aim to do more than throw out some 

thoughts preconditioned by my background in law.  By law, I mean not 

the enactments and case-law of the day, but the principles and values 

behind them.  They are values which underlie many of the claims for 

justice made at Runnymede and at Waitangi.   If power in any society is 

not to be arbitrary, it has to be organised by and subject to law.  I love 

law.  That probably makes me a romantic. 

Since I see law everywhere, I see the Treaty of Waitangi as law.  As 

Magna Carta is law.  Of course, the Treaty is not only law.  It is a 

covenant of biblical proportions.  It is also history.  And politics.  It has 
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lots of stories behind it and after it.  I do not minimise the importance of 

these perspectives.  But I wonder whether we need to pay more attention 

to the Treaty as law.  It may be something of an irony that the Tribunal 

jurisdiction, which I come on to suggest has operated as a bridge for 

legal claims may be at present something of an impediment to 

them.  That is partly a measure of the success of the jurisdiction and the 

Treaty settlement programme.  But it is also because it is being argued 

that Treaty issues are political and non-justiciable because Parliament 

has provided a bespoke procedure for addressing them. 

The past – ancient and modern 

The past, it has been said, “is a foreign country; they do things differently 

there.”
[3]

.  Texts such as the Treaty have to be viewed in contemporary 

context, rather than viewed through the lens of today and skewed by 

what appears convenient to meet modern problems.  The danger is not 

only that we project into the past values which were unknown to those 

who entered into such covenants.  Our questions may also do injustice to 

those in the past because we assume that they did not see as clearly as 

we see, in part because we reflect back attitudes that may have held 

sway more recently.  We may be too quick to see dupes and duped and 

to ascribe attitudes that emerged later. 

It is interesting to note that in Magna Carta some of the promises granted 

by the King were to respect the different laws of Scotland, the Marches 

and Wales.  And to remember that claims for plurality remain alive and 

well in the United Kingdom, 800 years on.  All of this shows that we 

should not expect that the matter of the Treaty is yet played out.  But it 

does require us to engage with our history to question assumptions that 

have become habitual.  And it challenges us as lawyers to be imaginative 

in response. 

Some of the risks of reflecting backwards may be illustrated by recent 

scholarship about both Magna Carta and the Treaty of Waitangi. 

In England, centuries of neglect of Magna Carta during the period of the 

late Middle Ages and Reformation when kings consolidated power 

undreamt of in 1215, led historians until recently to dismiss the 

importance of Magna Carta as romantic thinking invented in the 17
th
 

century by Edward Coke as a weapon in the struggle between 

Parliament and the King.  Opinions to that effect, which suited the 

positivist mood of the late eighteenth century, were orthodox until 

challenged by very recent scholarship.  This new work draws on 

contemporary and later 13
th
 century sources now much more accessible 

to scholars in the digital age and documents misfiled for centuries which 

have turned up in archives being digitally captured.  These sources have 

demonstrated the strong hold Magna Carta exerted over popular thinking 

and cases in the courts throughout the 13
th
 century. 

In New Zealand, modern legal history scholarship has been spurred to 

fresh reappraisal of the Treaty of Waitangi after years of neglect following 

its consignment to what we thought for a long time was legal oblivion and 

the twilight world of morality and politics.  Wi Parata
[4]

 and its progeny 

arose in the same climate of positivism that was dismissive of Magna 
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Carta. As with Magna Carta, the most recent reappraisals of the Treaty 

have been greatly assisted by the more readily accessible digital 

reproduction of material such as the contemporary Colonial Office 

records and newspapers and pamphlets published in New Zealand and 

in England. 

Some of this work suggests that Māori and British expectations of the 

Treaty at the time may not originally have been very different.  It 

considers that British intervention in New Zealand was to establish 

government over British settlers, for the protection of Māori.  British 

settlement was to be promoted only to the extent that Māori protection 

was not compromised.  Māori were to be recognised as full owners of 

their lands, whether or not occupied by them, according to 

custom.  Māori government under their own customs was to be 

maintained.  British sovereignty was not seen as inconsistent with 

plurality in government and law. 

An examination of the mid-19
th
 century views of the Treaty shows that 

the ideas we still grapple with were known and debated in the mid-

nineteenth century.  We have forgotten too much of our own history.  The 

eclipse of original understandings of the Treaty, both Māori and non-

Māori, was strongly contested all the way until the New Zealand 

Company views became orthodoxy in 1877 with Wi Parata. 

Even before then, the arguments first advanced by the Company had 

convinced first the courts and then the legislature in the system of land 

tenure imposed on Māori, in misapplication of doctrines of title borrowed 

from North America and selectively promoted by the New Zealand 

Company.  In 1877 the Court of Appeal, relying on the US Supreme 

Court decision in Johnson v M’Intosh
[5]

 held that Māori had insufficient 

social organisation upon which to found property rights recognisable by 

the new legal order.  Although the approach was repudiated by the Privy 

Council which said that it was “rather late in the day” for it to be said 

there was no customary law of the Māori of which the courts of law could 

take cognisance,
[6]

 the local courts eventually saw the Privy Council off. 

The full implications of this misapplied imported doctrine may not 

ultimately have been of great direct significance in relation to Māori 

land.  That was because of the ruthless programme of land purchases 

undertaken by the Crown in the 1850s and then the equally ruthless 

conversion of customary property into Crown granted title by the Land 

Court.  But in the meantime, it may be that the tough line taken by the 

New Zealand courts in applying Johnson v M’Intosh could have affected 

the terms of land purchases and the attitude of the settler government in 

dealings with Māori, to their detriment.  And the conflation of sovereignty 

with property continued to influence the shape of legislation.  Māori were 

prevented by legislation from asserting customary property against the 

Crown.
[7]

  Native proprietors were denied access to the courts to eject 

trespassers (leaving it to the Crown to take steps to protect the 

proprietors under a provision which “deemed” the land to be Crown 

land).
[8]

 

The legislation was substantially the product of Sir John Salmond, 

perhaps New Zealand’s most famous jurist and the author of widely 
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regarded works on jurisprudence and torts, well received in the United 

States and in England.  Salmond was the sort of person who presented 

his arguments as though there was no other point of view.  He 

considered that the Crown’s proprietory interest was burdened with the 

native interest, but thought that was a political obligation for Parliament to 

address.
[9]

  That has been an enduring thread in New Zealand thinking 

from the New Zealand Company onwards.  Modern commentators in this 

tradition regard accommodation for the indigenous New Zealanders as a 

political or moral claim, rather than a legal one.  The attitude continues to 

linger. 

The denial of legal status to the Treaty ensured that it could not be the 

source of limits to the kawanatanga transferred under the Treaty.  And 

after initial preparedness to look at a measure of plurality, the legal order 

settled into monolithic rigidity.  Or at least, that is what I and many others 

have believed.  I wonder, however whether that view is entirely 

accurate.  Indeed, when reading for Paki
[10]

 (No 2), it was interesting 

indeed to find that our predecessors as judges knew much more than my 

contemporaries about the Treaty and Māori society.  I put large extracts 

from the old cases into my judgment in both Paki decisions because I 

thought they deserved pulling out of the mothballs and being made more 

accessible. 

From the middle of the 20
th
 century, my impression is that the Treaty of 

Waitangi hardly intruded on the consciousness of Pakeha New 

Zealanders.  That did not change till the land march and the protests of 

the 1970s.  They led to the enactment of the Treaty of Waitangi Act in 

1975.  The Tribunal did not have immediate impact.  That changed with 

the appointment of Sir Edward Durie as Chairman and with the 

appointment of people of the calibre of Sir Graham Latimer and Monita 

Delamere and the lawyers Max Willis and Paul Temm as members of the 

Tribunal and with the publication of the Motunui Report
[11]

 in 1983, 

followed by the Kaituna and Manukau reports.
[12]

 

It is really hard to recapture now the impact those decisions had.  When I 

asked for a show of hands at the annual general meeting of the Legal 

Research Foundation in 1985, not one of the 100-odd lawyers present 

had ever read the text of the Treaty.  I had not myself read it until I 

appeared in the Manukau claim and read the text in the schedule to the 

Treaty of Waitangi Act.  It was never referred to in my time at Auckland 

Law School.  Although I had practised in the area of public law and 

written a dissertation on human rights protection, I had never 

encountered it.  What the Motunui Report and those that followed it did 

was reveal to us that the Treaty text and the ideas it expressed were part 

of our legal order.  The Reports provided a bridge to understanding and 

prompted insights that have profoundly changed the New Zealand legal 

landscape in the last 30 years. 

The Treaty today 

I am much happier thinking about the meaning and purpose of the Treaty 

in the past or in the future.  It is the present that is hard to get a grip on.  I 

find it very difficult to assess the position of the Treaty in the New 

Zealand legal order today.  In part, that is because a snapshot is almost 
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impossible to get.  The subject is in constant motion. And it’s scary 

because this time is the responsibility of you and me who are living 

through it. 

Already some of the advances of just a few years ago, seem timid or 

even wrong today.  I give two examples, although you will have many 

more.  I would include as a wrong direction identification of Māori custom 

with English local custom with the straitjacket of immemorial 

observance.  In adaptation of the common law to meet New Zealand 

conditions, observance of custom rather becomes part of the common 

law of the land.  And as common law, the law of the land, custom is able 

to adapt and change according to its own precepts.  My other example is 

uncritical borrowings from other jurisdictions, without sufficient 

appreciation of differences and in particular without sufficient emphasis 

on the Treaty. 

As someone directly implicated in the response of law to the Treaty, I 

may not be sufficiently detached to offer a sound perspective.  But I do 

think we need to take great care.  I have already referred to the view that 

is widely held that claims of right based on the treaty are excluded by the 

political process provided by Parliament under the Treaty of Waitangi Act 

the direct negotiations between Crown and iwi which appear to be the 

Crown’s preference at the moment.  The role of the courts in direct 

Treaty matters is unclear and certain to be the site of contest for some 

time.  There are perils here not only for the litigants but also for the 

courts, given the fragile position of the courts under our unwritten 

constitution and the high political stakes.  And we cannot expect cases 

which touch on the fundamentals of the legal order to be settled all at 

once.  Such matters are the work of many years.  So I think we can 

expect the principal role for courts at the moment to be in supervising the 

processes around the preferred forums for Treaty resolution and indirect 

application of the Treaty purposes when supervising executive decision-

making. 

Where we are at today may be 175 years on from the signing of the 

Treaty, but 40 years from the enactment of the Treaty of Waitangi Act is 

not very long.  I had reason to reflect on that when, at the High Court 

Judges' conference earlier this year David Williams talked about the 

Huakina case.
[13]

 

Huakina, as you will know, was decided by Sir Muir Chilwell, who died 

last year much mourned by all of us who knew that decent and brave 

judge.  The case concerned an appeal against an award of costs of $200 

against Nganeko Minhinnick by the Town and Country Planning 

Tribunal.  The costs order was made because Nganeko, despite a 

number of admonitions, had taken another objection to the discharge of 

effluent from a cowshed into a tributary of the Waikato River.  The 

Tribunal had held, as it had in other cases, that there was nothing in the 

Water and Soil Conservation Act that permitted it to take into account 

Māori customary values in considering whether to grant a right to 

discharge effluent into natural water.  My friends in law were aghast that I 

should be taking a case to the High Court about $200 and the discharge 

from a cow shed.  But Nganeko had said she would go to gaol rather 
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than pay the costs award and so I felt there was no option but to plough 

on. 

As a young lawyer, I was very nervous about how my argument based on 

the Treaty of Waitangi would be received.  When Nganeko rang me the 

day before the hearing to find out when she would be able to get into the 

court to set out the mattresses for the kuia who were attending, I told her 

firmly that I had enough on my hands with the Treaty and that the 

mattresses could wait for another case.  I am very relieved that in 

subsequent cases she seemed to forget about the mattresses. 

I had never heard of the Treaty being cited in a New Zealand court.  I 

went through the early volumes of the NZLRs and the GLRs to find any 

such references.  It seems hard to imagine now, but there were in those 

days no indexes to draw on to find references to the Treaty in the Law 

Reports and no ability to search.  I had to flip through all the reports. I 

was amazed.  There were many cases.  I came to think of them as all 

those old tears.  But the point I want to make is that as lawyers then we 

had no tools, or at least, we did not know where to look to find 

them.  There were no texts which mentioned the Treaty.  In desperation 

we read histories, some of them long out of print,.  We read through the 

bound volumes of the early ordinances and statutes of New Zealand (a 

surprisingly fertile source of ideas).  We read books on legal philosophy, 

we read constitutional texts, we followed up clues to search the 

appendixes to the Journals of the House of Representatives.  We looked 

everywhere for stray ideas to spark the imagination.  To this day it 

amuses me to read citations in magisterial texts or arguments of 

authorities or references we had discovered in unlikely places quite by 

accident.  Benjamin Cardozo once said that in the higher reaches 

shaping legal arguments is a process of creation.  And it felt pretty 

creative, if in the “look Ma, no hands” style.  At least we were 

unhampered by bad teaching or received wisdom.  (And I think that 

fashions in thinking are one of the traps we have to watch out for today.) 

But I still shudder to think how random and accidental it all was. 

Today, I worry about arguments that are overbold or ahead of their 

time.  And decisions of courts that are too definite, leaving no room for 

movement in the future.  I would like us to get over the present.  It is too 

risky.  But in the meantime, it is high time to get our ideas in order and to 

think more creatively.  We need to understand that when dealing with 

fundamentals of the legal order, we need to think constitutionally. And 

constitutional thinking requires fluid tendencies and room for second 

thoughts.  To ensure that the solutions of our times can continue to 

evolve safely, they need the legitimacy of the skeleton of principle that 

holds the whole together.  Narrow specialisation is dangerous. That 

means that we have to be very good lawyers, the best we can be.  We 

also have to talk about these things.  Because with an unwritten 

constitution, what is fundamental can be lost sight of if it is the preserve 

only of lawyers. 

A good place to start in the present is with the Treaty itself.  I do not think 

we have paid sufficient attention to it.  As Sir James Henare said in his 

affidavit in the Lands case,
[14]

 it repays study in its own terms and as a 
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whole.  Such study suggests arguments and directions we should 

continue to develop if the Treaty is to be a living foundation of our society 

rather than an artefact of how we got here.  We need to continue to read 

books on legal philosophy and the works of great thinkers while using the 

tools available in the wonderful resources now accessible.  The huge 

treasure troves of custom preserved in the records of the Native Land 

Court and the Māori newspapers are examples of materials we need to 

take on board. 

In the Treaty claims today, those appearing as counsel for people who 

have been disempowered and judges deciding matters affecting them 

need to be very careful not to create further disempowerment by pre-

empting their concerns or taking their voices.  All of us have to be 

respectful and open to ideas that may seem inconvenient.  We need to 

leave room for movement.  I want to return at the end to saying 

something, perhaps a little impertinently, about your position as Māori 

lawyers today. 

The Treaty and the future 

In looking into the future, I think we can expect to see change in the 

status of the Treaty as domestic law and perhaps as an acknowledged 

part of the New Zealand constitution.  It is possible that we will see 

increasing pluralism within the New Zealand domestic legal order in 

fulfilment of the Treaty guarantees.  The role of law in Treaty recognition 

may well evolve.  And I expect that you, as Māori lawyers, will be at the 

forefront of a transformation of New Zealand law.  I deal with these in 

turn. 

The Treaty in domestic law 

The orthodox view of legal status of the Treaty of Waitangi is that it 

remains an unincorporated treaty in domestic law.  To the extent it is 

recognised in statutes it has some direct effect but is not the source of 

independent rights and obligations.  Sir Kenneth Keith, raised a number 

of questions about this orthodoxy more than 30 years ago.
[15]

  He pointed 

out that, to the extent that recognition of indigenous property on 

acquisition of new territory is a principle of customary international law, 

the Treaty may be declaratory of customary international law and 

applicable as part of the common law. 

More directly confronting the orthodoxy, he has questioned whether the 

authorities denying the domestic effect of treaties are appropriate in 

considering a treaty of cession.  He points to considerable injustice if 

such a treaty is neither enforceable in national law or in international law 

(on the basis that the previously sovereign body has lost its sovereignty 

by the treaty).  He asks why the Treaty of Waitangi cannot be enforced 

as a contract.
[16]

 

The modern statement principally relied upon in denying the domestic 

effect of the Treaty is that of Lord Atkin in Attorney-General for Canada v 

Attorney-General for Ontario.
[17]

  He said there that a treaty does not 

have domestic effect if it alters municipal law.
[18]

  A treaty of cession, it 
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might be argued, does not alter municipal law, but is constitutive of 

it.  We need to engage with these ideas. 

Treaty constitutionalism 

The legal status of the Treaty may come to be seen as 

constitutional.   After all, Sir William Martin expressed the view that the 

Treaty of Waitangi qualifies the sovereignty acquired by the British 

Crown.
[19]

  While there seems no appetite for such acknowledgement, it 

cannot be assumed that the New Zealand constitution, revolving at 

present around the twin poles of Parliamentary sovereignty and the rule 

of law, will remain constant.  We are exceptional in our pared down 

constitution.  And, all over the world, there are pressures for federation to 

achieve measures of self-government. 

In the 800
th
 anniversary of Magna Carta, it is worth remembering that the 

ideas set loose at Runnymede still animate constitutional 

thought.  Magna Carta established that the King is made by the law and 

is bound by the law.  Its importance today demonstrates how deep the 

roots of the rule of law are in one part of our legal tradition.  The Treaty is 

consistent with that tradition because it promises limits to power.  Sir 

John Baker said of Magna Carta that it made no difference that Magna 

Carta was not entrenched.  He said, “Magna Carta, though not in any 

sense a written constitution, [is] morally entrenched”. 

Moral entrenchment is the world of the Treaty today.  How secure is 

moral entrenchment?  It would be nice to think that it is as secure as 

formal entrenchment.  But that can only be if there is widespread 

understanding and willingness to work harder at maintaining what is 

essential in our mostly unwritten constitution in which the rule of law 

shadows but is unequally matched to the legislative supremacy of 

parliament. 

If constitutional reform is ever in prospect in New Zealand, it is certain 

that the Treaty cannot be ignored.  Before we recoil from suggestions 

that the Treaty of Waitangi might be part of New Zealand constitutional 

law, we should remember not only the work of such scholars as Sir 

Kenneth Keith but also some of the arguments made at the beginning of 

New Zealand.  In the 1840s and early 1850s there was considerable 

support for the view that the Treaty of Waitangi was a foundation of New 

Zealand law and able to be applied by the domestic courts. James 

Busby, who had as much to do with drafting the Treaty as anyone, 

staunchly maintained that it was equivalent to the 1706 Treaty of Union 

between England and Scotland and was foundation law in New 

Zealand.
[20]

  Editorial writers of the day supported his claims which were, 

unfortunately, never resolved authoritatively by the Privy Council as was 

attempted.
[21]

  Today, this remains a long-term project, a work in 

progress. 

Plurality in the legal order 

Self-government arises in two different ways, as Canadian judges have 

pointed out.  It may be inherent and political: a claim to stand outside the 

wider polity for particular purposes and to a greater or lesser extent.  But 
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claims to self-government may also be property-based where property is 

communally owned.  In that case, legal ordering by the community itself 

is necessary and inevitable.  The Treaty provides a basis for both types 

of self-government.  We have at present some movement on the first, not 

for the first time in our history, with the Rangatahi Courts.  We can expect 

the regulation of property to adapt although perhaps the challenge will be 

to adapt the modern property holding mechanisms now employed to 

retain government that is consistent with Māori preferences. 

The place of law 

There is, as I have indicated, a strong strand of New Zealand thinking 

about indigenous issues that the Treaty of Waitangi is principally a 

political pact and that addressing the place of the indigenous people who 

entered into it is a political exercise in which law has little part to play. 

There is a measure of truth in the view that adjusting the interests of the 

wider state and its indigenous peoples must always be an intensely 

political interest, even where there are rights, such as in treaties or other 

agreements, which are in recognisable legal form and may have some 

legal force.  But I do not think it follows that law has no role.  There are 

two main reasons.  The first arises out of the circumstance that dealings 

with indigenous peoples in post-colonial societies has almost always 

been based on law.  As Stuart Banner makes clear in relation to the 

native Indians of the United States, no settler acquiring land from Indians 

in the 17
th
 and 18

th
 centuries thought he was acting outside the law.

[22]
 

In New Zealand, land was taken according to law, although the law was 

fashioned by the settlers and was increasingly adverse to native 

interests.  Challenging authority is a claim to legitimacy.  And legitimacy 

is a substantial prize even if ultimately the accommodation to meet the 

underlying claim must be political.  That is demonstrated in New Zealand 

by the litigation in the 1980s. 

Secondly, the deliberative processes and necessary justification of 

judicial method are critical in themselves in explaining the claims of 

indigenous peoples to the wider polity.  The quasi-judicial processes of 

the Waitangi Tribunal and the 1980’s litigation in New Zealand were 

pivotal in a revolution in attitude. Legal method requires justification for 

what has been done and tells the stories the wider polity needs to 

hear.  And it makes both justification and stories accessible to the whole 

of New Zealand. 

So I expect recourse to law to continue. 

An association of Māori lawyers. 

I want to conclude my peep into the future by referring to your role as 

Māori lawyers.  I think there are parallels between your association and 

associations of other groups which have traditionally been 

disempowered.  Those I am most familiar with are associations of women 

lawyers and I use them as illustration. 
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What I want to remind you of is that, to the suffragettes, getting the vote 

was not the end.  It was a means to transform the world.  Those in 

positions of leadership of groups who have traditionally been 

disempowered have I think obligations to promote change and to 

acknowledge their difference. 

In launching the Australian Association of Women Lawyers, Mary 

Gaudron was absolutely right to say that its formation was an assertion of 

the right to be different.
[23]

  It was not enough to break down the doors 

and be admitted as “honorary men”.  They should dare to be women 

lawyers.  The ambition of access was too limited.  As Mary Gaudron said, 

the aim must not be to give women – more accurately, affluent, well-

educated women – “a better share of the spoils”, but to improve law and 

the administration of justice for all.
[24]

 

It does not matter in what area of work you are in.  If the positions you 

achieve do not lead to changes for better justice in our societies for 

Māori, there is no point.  To make a difference in this way you have to be 

the best lawyers you can be.  And you have to talk about the Treaty and 

be a bridge in your lives for those who do not have your advantages. 

Conclusion 

On more than one occasion when wrestling with questions about the 

Treaty and our legal order, I have thought about the English Cabinet 

Minister lost in a fog on Exmoor.  Eventually, after stumbling around for 

some time, he came across a local and asked which way he should go to 

get to London. The local stared. “If I was going there”, he said, “I wouldn’t 

start from here”. 

Well, we have to start from here. Here is where we are.  It is a good 

place to start from if we recognise the history behind us and the 

principles we can draw from all the heritage we have to keep our law 

responsive to the changing needs of New Zealand society set up under 

the Treaty. 

Justice is a rocky path.  It has to be worked at.  But there is a long course 

to be run.  And in the end what matters more than the lapses along the 

way is the expectation with which we start out and to which we return.  In 

this place, in talking of the Treaty, we should acknowledge that no 

country can ever have been launched in such beauty and with such 

expectations of law.  As I said at my swearing in as Chief Justice, that is 

a great tradition in which to serve in law. 

No reira, tēnā koutou, tēnā koutou, tēnā ra tātou katoa. 
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Mana Wāhine – the importance of women in 
the legal profession 

Hon Dame Lowell Goddard 
 

E tū ki te kei o te waka – Stand at the stern of the 
canoe 

E te iwi kainga o tēnei rohe, o Waitangi, tēnā koutou, tēnā koutou. 

Tēnā hoki tātau te hunga roia Māori 

Kei te mihi, kei te tangi hoki ki o tātau mate. 

No reira koutou haere. 

Mahue mai i a mātau o koutou roimata ki muri nei. 

Kia ora ano tātau katoa, 

The whakataukī, from which the title of this conference is taken, is quite 

wonderful and very inspiring, as was its creator, Dr  Mahuika, of whom I 

shall say more.   

Standing at the stern of the canoe conveys an immediate impression of 

the concepts of strength, leadership and courage.  The title of this 

session, Mana Wāhine – the importance of women in the legal profession 

– carries its own inspiring image of a modern day Māori Portia, standing 

strong, leading from the front, navigating the path ahead – a veritable 

legal warrior.  If we can imagine her with scales of justice in one hand 

and the sword of justice in the other, she becomes immediately a perfect 

symbol of justice, equality and progress.  

When I asked Heather Jamieson what I might usefully talk to you about 

today, she was kind enough to suggest that it would be interesting to 

hear about some of my personal experiences and roles as a Māori 

wahine practising law and sitting on the Bench, and why I think women in 

general play an important role in the profession.  She referred to the fact 

that our profession was, and still is, largely dominated by Pākehā males 

and that therefore glass ceilings still exist.   

The obvious starting point in talking to you about the importance of Māori 

women in the legal profession and, in doing so, sharing with you some of 

my personal experiences and my views as to why women play an 

important role in the legal profession, is a consideration of the law itself, 

its all-encompassing and underpinning influence and its fundamental 

importance to a fair and just society.   

Before embarking on that, however, I should share with you that I did not 

in fact have the advantage of growing up with an intimate understanding 

of my Māori heritage.  I did not have the advantage of being immersed in 

it, although I always had a very strong sense of it. I felt its importance in 

my life, its influence and I identified with it.  My bloodlines of Ngāti 

Kahungunu, Tūhoe and Aitanga a Māhaki came from my father, who was 

a pilot in the Air Force but who was sadly killed in a plane crash at the 

age of 28, shortly after my third birthday.  My growing up years were 

thereafter spent in the home of my maternal grandparents, who were 

Pākehā, and I had only intermittent contact with my father’s parents and 
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his family.  That situation has happily been remedied in my adult life.  

And I am very pleased to be able to acknowledge, in particular, my 

cousin, Rachel Mullins, a young mana wahine practising law, who I have 

got to know and love in recent years.  I also want to acknowledge the 

presence of Te Rau Kupenga, a very special man of whom I shall speak 

further.  The influence of Ngāti Porou in my life and on my judicial career 

has been a strong and defining one. 

Returning to the law and its fundamental importance, it is trite that the 

laws of any society embody its basic tenets and the minimum standards 

of conduct acceptable to a community.  Those laws are therefore the 

terms of the social contract by which the members of that community 

have agreed to abide.  The law is thus the civilising influence.  It provides 

the framework in which people can live together, in which their interests 

can be balanced, and their conflicts peaceably resolved.  A fair and just 

society, in which men and women undertake equal responsibility for 

ensuring the rule of law and ensuring that justice and equality are 

available to all, must be the ultimate aspiration of any civilised society.  

Turning to my own small journey along the pathways of the law, it is a 

self-evident truth that there is always an element of luck in everything; 

and while it is to an extent correct that we all make our own luck, there 

will inevitably be advantages but also disadvantages that we have to 

overcome.  It goes without saying, however, that taking the chances and 

making the most of the opportunities that do come our way is critical. 

I did not set out to be a lawyer or dream that I would one day become a 

judge.  I never had any grand plan or vision of trail-blazing in those heady 

days of militant feminism in the 1970s, when I was embarking upon my 

practice.  I qualified in 1975 and my career since has only ever been in 

the law, and thus within a relatively narrow frame.  However, I have been 

blessed with the opportunity to undertake a variety of roles in the law 

during that time and thus there has never been a dull moment.  I can also 

say that while my early career was not the result of any particular 

foresight or planning, nor driven by any burning ambitions, embarking on 

a career in the law was the result of a degree of inspiration during my 

impressionable years.  Much of that inspiration came from a school 

friend, the present Chief Justice, a woman, who even as a girl, always 

enjoyed a clear sense of direction and never lowered her sights.  She 

remains that sort of person today, always capable of inspiring others, 

encouraging them to think beyond the square and to extend themselves.  

I am sure that the emergence and progress of women in the law in New 

Zealand in modern times owes much to the Chief Justice’s influence. 

At the time I was stepping tentatively into the very back seat of the waka, 

in the mid-1970s, opportunities to develop a career in commercial 

litigation or to become a principal in a law firm or a leader at the Bar 

seemed non-existent for women.  99.9 per cent of principals in the law 

firms were men and disinclined to instruct a woman to argue their clients’ 

cases.  So I hung out my shingle early as a barrister in 1977 and got into 

court, which is where I wanted to be, doing the hard grind of duty solicitor 

work and legal aid assignments.  The predominant portion of my work 

was criminal and I soon found myself in the then Supreme Court 
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defending gang members.  At one time I was defending the Black Power, 

the Mongrel Mob and the Head Hunters, although not all in the same trial 

as you will understand.  Overall, I was to spend upwards of 12 or so 

years doing such work and it gave me some great experiences.  It also 

gave me real insight into humanity at all levels and I think a perspective 

on society and a sense of what is, and is not, important in this transitory 

life of ours. 

In 1988 I received the offer of a truly defining career opportunity.  That 

was as senior counsel assisting Judge Silvia Cartwright in her role as the 

newly established Commission of Inquiry into Cervical Cancer Treatment 

at National Women’s Hospital.  Silvia was at that stage a Family Court 

Judge.  My exposure to her principled approach to work, and to life in 

general, at that pivotal stage of my career, was both beneficial and an 

enjoyable experience.  The Inquiry did not turn out to be the “short, 

sharp” exercise that it was initially announced to be: it took 18 months 

and was at many times a gruelling and emotional ordeal for all 

concerned, given the horrendous nature of the subject matter and the 

appalling tragedies that had occurred and were still in the process of 

occurring.  But we soldiered on through and the result was (I hope) a 

good outcome for women’s health for the future, and for informed 

consent for patients.  Certainly its personal legacy was a lasting 

friendship. 

After the inquiry was over Silvia was appointed Chief District Court Judge 

and became Dame Silvia Cartwright; and I took silk along with the Chief 

Justice.  That was in 1988.  It seems a long time ago now and we were 

the first two women to take silk.  Many have since. 

My career path then took an unexpected and very exciting turn.  While I 

was in Wellington, attending the swearing-in of the Solicitor-General, 

Paul Neazor, as a Judge of the High Court, the newly appointed Solicitor-

General, John McGrath, approached me in the robing room and asked if I 

would be interested in joining him at the Crown Law Office, to lead the 

criminal work of that office and assist him in building the office up into a 

more vibrant and cutting-edge legal practice. 

I said yes and then spent a very happy six years at the Crown Law 

Office, leading the criminal and Crown Solicitor’s team and appearing in 

Court on an almost daily basis.  Of course I was now a prosecutor, as 

opposed to defence counsel, and I held the Crown Solicitor warrants for 

Nelson and Blenheim, so operated as a flying prosecutor to those 

districts.  I built up a cohesive and multi-talented team, comprising 

lawyers with both Crown and defence experience, as well as some 

serious academics.  My years at Crown Law were very busy and very 

rewarding, straddling the late 80s and early 1990s. 

Then in 1995, the then Attorney-General asked if I would accept 

appointment to the High Court Bench.  I did so and thus began a new 

change of career direction and a new chapter in my life in the law. 

The judicial role carries many responsibilities but in many senses it is 

infinitely more comfortable than the role of counsel, because it does not 

carry the stress and burden of being an advocate in the cause and thus 
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the Judge is able to be objective about the issues at stake.  The Judge 

has no vested interest in the outcome of the issues and, in a sense, 

simply lets the case come to him or her and endeavours to decide it in an 

even-handed way, with no barrow to push and no desired result.  The 

Judges’ sole responsibility is to impart justice without fear or favour as 

between the parties, be they private citizens or the State.  That is why 

justice is always depicted blindfolded.  Interestingly, justice is also always 

depicted as a woman.   

While in my relatively early years as a Judge, I encountered some 

influences that were to have a profound effect on me and on other 

Judges.  The Institute of Judicial Studies was established and the first of 

a number of weekend marae experiences was organised.  I and my long-

term friends, Sian Elias and Jane Lovell-Smith, were amongst the group 

to attend the first of those weekends at Hiruhārama Marae in Ruatoria, 

along with Sir Rodney Gallen, who was our judicial kaumatua, and a 

number of other judges from all Benches, including Jan Doogue and Sir 

Kenneth Keith and a surprise ring-in, an English Lord Justice of Appeal, 

Sir Stephen Sedley, who we came to know well over the course of that 

weekend and who has remained a good friend of New Zealand ever 

since. 

Stephen Sedley was simply amazing.  He had no sooner stepped off his 

flight from London, as a visiting Fellow of Victoria University, than he was 

whisked onto a flying pencil and cartwheeled across a bumpy winter sky 

to Gisborne.  None of us will ever forget him playing the guitar in the 

wharekai in the evenings and offering an apology, simply and graciously, 

for all that had been wrong with colonisation.  

A new experience for many of us that weekend was sleeping marae-style 

in the wharenui, which we found was a good way of breaking down 

barriers and imparting a feeling of community.  Stephen Sedley, 

according to ranking, slept on the right-hand side of Rodney Gallen, one 

down from the door and next to Ken Keith.  

Later on the Saturday night, or rather in the small hours of Sunday 

morning, a contingent of judges got up and sneaked off to the local pub, 

which in those days had the only satellite facility on the whole of the East 

Coast, to watch the All Blacks play South Africa in South Africa.  It was 

well outside licensing hours for the pub, but a blind eye was turned to this 

judicial escapade.  As I recall it, the now Chief Justice could not find her 

clothes in the dark and so went to the pub in her pyjamas to watch the 

match. 

Of course, by the end of that incredible weekend, we were all bonded for 

life and completely released from the fear of living in a close communal 

way.  And in ceasing to be so concerned and preoccupied with our own 

selves, we had along the way learned to listen better to others – not a 

bad thing for judges. 

For me, the main legacy out of that wonderful weekend at Hiruhārama 

was getting to know Dr Apirana Mahuika, and the people of Ngāti Porou. 
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Another incredibly challenging opportunity that came my way was the 

chance to head the Police Complaints Authority in 2007.  At that time, the 

organisation was an Authority sole but, subsequently, with the passage 

of the Crown Entities Act, it became an Independent Crown Entity with a 

Chair and Board.  Thus my role as Authority sole became that of Chair. 

The short history of the Police Complaints Authority (or Independent 

Police Conduct Authority as it now is) is interesting and is of some 

significance in the cultural development of New Zealand. 

The impetus for its establishment was a watershed event in 1981, the 

same year, coincidentally, as the Brixton riots which occurred in London, 

England, and which led to the establishment of the Police Complaints 

Authority in England, on which the PCA in New Zealand was later 

modelled.   

Over a period of 56 days in June, July and August 1981, New 

Zealanders, from across the social spectrum, became sharply divided 

over a matter of principle.  What followed was the largest civil 

disturbance ever experienced in our small and hitherto seemingly 

harmonious country.  More than 150,000 people took part in over 200, 

often violent, demonstrations in 28 centres.  Many protesters and some 

Police officers were injured during the demonstrations and a number of 

complaints about Police brutality and violence followed, but without 

satisfactory resolution. 

To many, it was inconceivable that the cause of this civil unrest was the 

visit to New Zealand of the Springboks for a rugby tour, as rugby has 

been deeply embedded in our cultural psyche since early colonisation, 

not only as New Zealand’s number one sport and verging on a national 

religion, but as a vital component of our national identity. 

But our country was also deeply committed in its stance against the 

system of apartheid that prevailed in South Africa at that time. 

Some commentators described those catalytic events in 1981 as the 

moment when New Zealand lost its innocence as a country, and as a 

watershed in its view of itself as a country and a people. 

And it was in the wake of that cathartic coming of age, and after a lengthy 

gestation period, that the Police Complaints Authority was born, in 1989, 

as a civilian organisation to deal independently with complaints about 

Police conduct and practices. 

In 2007, I wrote in the Authority’s first Statement of Intent that its vision 

was for New Zealand to have a “trusted and trustworthy Police” and that 

its mission was “to promote public confidence in the Police through the 

investigation of the appropriateness of Police actions, procedures and 

policies and the making of recommendations.”  That mission statement 

became refined into a statement whereby the Authority pledged to 

“ensure by vigilant, independent and robust scrutiny and reporting, public 

confidence in the New Zealand Police as a trustworthy and accountable 

law enforcement agency of the highest integrity and efficacy.” 
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More importantly, however, through the privilege of my connections with 

Ngāti Porou, forged in those earlier years at Hiruhārama Marae, the 

Authority was accorded a more significant Mission Statement by Dr 

Mahuika, who took the time to read my Statement of Intent and to talk 

through with me what I wanted to achieve in my work at the Authority.  

The whakataukī that he created for my work at the Authority embodied 

the spirit of what I was trying to achieve in my work there, and also 

embodies the spirit of the legal profession that we have all chosen to 

devote our working lives to.  It is:  

Whaia te pono, kia puawai ko te tika – Seek out the truth, that 
justice may prevail 

That proverb, together with the central principles of the Judicial Oath “to 

do justice to all manner of people, without fear or favour, affection or ill-

will”, I have taken with me into my new role as Chair of the Independent 

Inquiry into Child Sexual Abuse in the United Kingdom. 

Before departing from the topic of my five year stint at the Independent 

Police Conduct Authority, I want to record that one of the most important 

pieces of work that I have ever undertaken was the IPCA’s independent 

investigation into the Police raids on the community in the Ruatoki Valley 

in Te Urewera.  I retained Te Rau Kupenga as cultural adviser to the 

Authority to help me with this.  I made three or four visits to the Valley to 

meet with the people who lived there and who had been subjected to the 

raids, and Te Rau accompanied me on the first of those visits.  Annette 

Sykes was there and she and her office were also of great assistance.   

During my work on that investigation, I also took counsel from, and 

received a great deal of guidance from, Sir Rodney Gallen, who had a 

great affection for, and understanding of, the people of Tūhoe and their 

history.  I also consulted with the late Judith Binney on the history of 

Tūhoe.  It was a matter of great regret for me that the report on the raids 

that I had drafted during my tenure at the Authority was not able to be 

issued on my watch.  However, I trust that the essential findings in my 

draft report and my recommendations to the Commissioner of Police 

were ultimately conveyed intact and have been implemented.  I was so 

very pleased that the Commissioner of Police took it upon himself to 

personally apologise to the people of the Ruatoki Valley and he and I had 

a telephone conversation about that afterwards. 

I will now tell you briefly about another opportunity that came my way and 

which had its genesis during my term of office at the IPCA.  In 2007, New 

Zealand ratified the Optional Protocol to the Convention Against Torture.  

In New Zealand, responsibility for monitoring Police conditions of 

detention became part of the work of the Independent Police Conduct 

Authority.  On the back of carrying out that work, in 2010, the New 

Zealand Government nominated me for election to the international body, 

the Subcommittee for the Prevention of Torture, which operates out of 

Geneva.  That work has added an incredible dimension to my life and my 

career.  It has taken me on fieldwork missions to a number of countries to 

inspect conditions of detention and to teach preventive measures, 

notably to the Ukraine, Albania, Georgia, Argentina, Cambodia and the 

Maldives.  The work is difficult and must be approached carefully and 
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sensitively, the first principle of preventive work being to do no harm by 

your actions.  An example of why this first principle is so important is the 

high level of risk around reprisals for prisoners who make disclosures 

about their situation.  I could talk at great length about this work and its 

importance and what I believe to be its potential for effectiveness, but 

time does not allow for that. 

And now, after three years back on the Bench I have a new challenge, 

perhaps the biggest one of all, chairing the Independent Inquiry into Child 

Sexual Abuse in England.  That is a whole chapter in itself and one we 

have not got time to go into now but suffice to say that when I was 

approached to take on the role I had to think long and hard about 

whether I was prepared to do it.  But it was a challenge that in the end I 

couldn’t resist.  It is after all a chance to make a difference - I hope. 

Let me now return to our theme, of mana wāhine - the importance of 

women in the legal profession - the importance of women standing at the 

stern of the canoe, being at the forefront of the legal profession, in all of 

its aspects, taking opportunities, accepting the challenges, and juggling 

all of the responsibilities that women, as the primary nurturers in society, 

uniquely have. 

I believe our community does care deeply about the administration of 

justice.  That indeed is one of the unifying features of the Treaty, and 

before that the wisdom of Plato, and long before the Treaty the thoughts 

and feelings that went into the Magna Carta.  The due administration of 

justice, through legal process, was and remains the expectation of all 

New Zealanders, Māori, Pākehā and all of the citizens of Aotearoa, 

female and male. 

Who we are is fundamentally important to what we bring to our 

respective roles and thus my descent from my tipuna of Kahungunu, Te 

Aitanga a Māhaki and Tūhoe, and the guidance and love I have received 

from the people of Ngāti Porou is important to me.  It is a part of who I 

am.  It helps to shape my perspective on the world and my sense of 

justice.  So, too, does the fact that I am a woman shape my perspective 

on the world and my sense of justice.  Men and women are different and 

those differences are to be celebrated.   

The New Zealand legal profession and judiciary of the 21st century is 

beginning to reflect our diversity and New Zealand’s cultural maturity. 

The advent of women onto the Māori Land Court, the District Court, High 

Court, Court of Appeal, Supreme Court and taking the role of Chief 

Justice has served to “normalise” the judiciary. There are greater 

numbers of women amongst the ranks of senior counsel. However, the 

attainment of high office is not the accurate or only way to measure the 

success of women in the law. While the increasingly large numbers of 

women practising law in the ranks is a statistic in itself, there is a 

distorting effect in the perception those numbers give.  The situation has 

still not translated numerically into, for instance, senior partnerships in 

major law firms.  An obvious reason, but not justification for that, is that 

women have to make decisions about lifestyle and family.  These are 

powerful influences on the career paths of women in the law or in any 

field of endeavour.  And it is those very decisions, which women make, in 
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the greater interests of society, that should and could be much better 

accommodated by the legal profession – and they must be if we are to 

achieve a truly balanced and representative legal fraternity. 

The civilising balance that the equal involvement of men and women in 

society’s affairs brings, does render it perplexing that equality is still not 

the case in the law, and that even today the scales are tipped towards 

the male of the legal species.  We must keep working at finding the 

solution and we must constantly remind ourselves of the balancing 

perspective that women bring to justice and to the law. 

Arohanui 

 

 

 

Can you see the island? 

Hon Justice Joseph Williams 
 

Kei aku rangatira o te ture e hui nei i te kohanga o te motu ki Waitangi, 

tēnā koutou, tēnā koutou, tēnā tātou katoa. 

“E tū ki te kei o te waka kia pakia koe e ngā ngaru o te wā” (stand at the 

stern of the canoe and feel the spray of the future biting at your face), Api 

Mahuika’s famous saying is the theme for this hui-a-tau.  I thought that 

was a perfect image with which to start my comments to you, so I want to 

work with it for a while before I turn to my message. 

Let me start, because we are in the North, with what is unquestionably 

the greatest journey of the Polynesians.  That journey south across two 

tropics from Hawaiki to Te-Ika-a-Maui.  The most dangerous journey any 

human had undertaken up until that point 1000 years ago. 

Consider the science required to get Kupe and Kuramarotini, and Matiu 

and Makaro and the 25 other members of the crew of Matawhaorua to a 

spot not far north of where we are here at Waitangi.  It was 

extraordinary.  They did not know where they were going.  No-one had 

done it before.  But they knew there was something there.  How did they 

know? 

Kupe knew that every year, just about a month or two from now, a little 

bird called the pīpīwharauroa flew from his home in tropical Polynesia to 

somewhere in the south.  And we know that here in Aotearoa because 

we’ve grown up at the receiving end of that journey.  We say at planting 

time, “I hea koe te tangihanga o te pīpīwharauroa” – “where the hell were 

you at planting time?”  You want to eat my kumara – where were you 

when the pīpīwharauroa was singing?  Where were you when that little 

bird’s journey that Kupe copied, ended up with its beautiful song here in 

Aotearoa.  That is nearly 3,000 miles south of where she started her 

journey.  She calls: “Kui kui kui, whiti whiti ora”.  One of the most 
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beautiful of the bird songs of Aotearoa.  You hear it in these islands every 

year around October.  You should listen for it. 

And what Kupe had figured out – was that the pīpīwharauroa had to be 

flying to land because it did not have webbed feet.  It was not a sea 

bird.  At least 4500 kilometres (or say 3000 miles approximately).  No 

stops. 

And he also knew of course, as all of our teachings tell us, that one very 

important animal makes the same journey in the same direction, a little 

while later. 

Pods of tohorā (whales) head down the same track.  They travel about 6-

8 kilometres per hour.  Real slow with calves in tow.  Half the speed of 

his voyaging waka Matawhaorua. 

Kupe figured that by following the tohorā he would find what island that 

bird was going to. 

I am constructing this for a 21
st
 century audience.  But we know this is 

true because all the kōrero you hear in the North tells that story.  E rua 

ngā kaitiaki o Matawhaorua – Arai-te-uru rāua ko Niwa.  Anyone from the 

North knows that.  Matawhaorua had two kaitiaki: Arai-te-uru and 

Niwa.  And yet looking at it from a western trained 21
st
 century lawyer’s 

point of view, it is clear enough that those kaitiaki were tohorā – 

whales.  And in Kupe’s narrative mixed as always with ocean magic, he 

followed them south. 

So the science they used, not just Kupe and Kuramarotini, but the 25 or 

so navigators that followed Kupe and the star chart or “road map” he 

memorised from that first journey, meant they and their passengers all 

made it here over the next couple of hundred years. 

Remember that his wife Kuramarotini was the discoverer, not Kupe.  She 

was the one who said “He ao! He ao!  He Ao-tea-roa!  A cloud!  A 

cloud!  A long white cloud!”, when she saw the tell-tale cumulus cloud 

formation rising above the horizon signifying the land form Kupe’s 

descendants came to call Aotearoa. 

So starting this conference with that whakataukī – “E tū ki te kei o te 

waka kia pakia koe e ngā ngaru o te wā” – immediately makes me think 

of the radicalism of Kupe and Kuramarotini and all the great captains and 

navigators who followed them.  The radical steps they were prepared to 

take for the good of the whānau they carried with them on those 

voyaging canoes.  To leave behind the known and venture out into the 

unknown. 

It is that story I want to pick up on before I take us to where I want to end 

up. 

We know Kupe went back because the story says that.  Leaving half his 

crew behind in Aotearoa, Kupe went back to Hawaiki on 

Matawhaorua.  Then his grandson, Nukutawhiti, re-adzed 

Matawhaorua.  He renamed it Ngatokimatawhaorua; put more seats on it 

and brought more tropical Polynesians down. 
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But at some point over the next hundred years or so, the descendants of 

Kupe and Toroa (Mataatua) and Tamatea (Takitimu) and Tamatekapua 

(Te Arawa) and all the others lost that voyaging skill.  Or they decided 

they did not need it anymore because the kai here was too good.  Indeed 

the long distance ocean voyaging skill gradually fell into disuse all across 

Polynesia, from Hawaii to Rapanui, to Aotearoa. 

Fast forward to the end of the 20
th
 century.  A Hawaiian who became a 

very famous man called Nainoa Thompson decided in the 1970s that he 

wanted to re-learn Kupe’s skill.  He formed the Polynesian Voyaging 

Society that many of you would know about.  I had the privilege of 

becoming friends with Nainoa and this is his story.  Bear with me. 

That 20
th
 century Hawaiian found one of the last traditional navigators, 

one of the last navigators who still had Kupe’s skill, a man named Mau 

Pialug.  Mau agreed to come to Hawaii and teach Nainoa and a few other 

would-be navigators so that Hawaiians could make the first trip in a 

millennium maybe, from Oahu to the island of Tahitinui.  A journey of 

about 4400 km (2700 miles).  But it is a journey that is a lot easier than 

the trip from Hawaiki down to where we are, because they did not have 

to cross the strong westerly winds we know today as the Roaring Forties 

that divides Aotearoa from the tropics.  But a difficult journey 

nonetheless. 

Anyway for two years they learned from Mau how to do what Kupe did, 

these modern Hawaiians.  To read the ocean and to navigate by the 

stars.  They were just about ready to go.  Nainoa was to be the navigator, 

the first navigator on a waka they had purpose-built for the trip called 

Hokule’a – which in Māori is Te Whetureka – the sweet star. 

And one day, not long before they were due to leave, Mau took him, 

Nainoa told me, to the bottom of the island of Oahu.  He took him to the 

bottom of the island and he said Nainoa, now I want you to recite to me 

the star chart from Oahu to Tahitinui.  They had been learning this for two 

years so this was kind of Polynesian ocean voyaging 101; and Nainoa 

just ran it off – no sweat. 

And then Mau said to him, “now do it again.”  And he did it, Nainoa said, 

half a dozen times.  And Nainoa started to have a bit of a crisis of 

confidence.  He thought “this guy doesn’t trust me, he doesn’t think I can 

do this.  I can do this standing on my head – what’s going on?”  He got 

quite worried about where his Sensei was going with this, telling him to 

repeat things that he knew inside out and back to front. 

And after about the sixth time, Mau said to Nainoa, “Now can you see the 

island?”  And Nainoa said to me he was perplexed by that 

question.  Because of course you cannot. It is below the horizon.  He did 

not want to screw up.  So he said to Mau: “I don’t understand what you 

mean.”  And Mau walked away. 

The next day they came back.  He did the star chart again – five or six 

times –– then, “now can you see the island?” 
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That second day Nainoa had still not worked out what this guy was 

talking about.  And he said: “I don’t understand.”  He was a young man, 

probably in his late 20s or early 30s, and he was getting annoyed.  He 

said: “I don’t understand” and Mau walked away. 

They repeated this for three days, Nainoa told me.  And on the fourth day 

they came back and they went through the same ritual, this old fellow 

with Nainoa.  And then Mau said to him, “can you see the island?  Now 

can you see the island?”  And Nainoa closed his eyes, and tried to 

conjure up the island of Tahitinui in his mind.  He said: “Yes Mau I can 

see the island.  I can see it now.  Yes I get it, I get it.  I’ve got it.” 

And he said Mau smiled and said to him: “You must keep that island in 

your mind, for you are the navigator.  There will be heavy seas and 

storms and dark starless nights on your journey.  You will be tested.  You 

will be safe if you keep that island in your mind.  But if you lose that 

island in your mind, you will die, and your crew will die with you.” 

And Nainoa said that was the most important lesson he ever learned in 

his life.  Why?  Because it was a lesson, not just about navigating, it was 

a lesson about leadership. 

Mau was really telling Nainoa that he must know with every fibre of his 

being, where he is going if he is to be a great navigator.  On such a 

difficult journey, if you are a true navigator – and I interpolate here, a true 

radical in the way that Kupe was – then unless you have the island firmly 

in your mind, the waves and the storms will distract you so much that you 

will lose your way.  The more radical the journey, the clearer the island 

image must be. 

My challenge to you, Te Hunga Roia Māori o Aotearoa, is to have that 

island in your mind when you embark on your own leadership journey. 

You see you have been around a while.  Since 1988.  I know.  I was 

there with Chad (John Chadwick) at the first hui-a-tau, at Tūnohopū 

Marae in Rotorua, there were about 30 of us from memory. 

There was a great deal of debate about what we should set up, and what 

we should call ourselves.  And of course, just as you have done every 

year since 1988 that the group has met, you discussed the need for 

pastoral care and support of one another.  You have discussed technical 

education and scholarships and other things of direct relevance to us as 

lawyers.  In 1988, we too talked of these things. 

The island, I suggest, in the minds of that small group gathered at 

Tūnohopū in 1988, was a re-imagined system in which two sources of 

law were recognised and normalised – Ture Pākehā and Tikanga 

Māori.  A system in which Māori tradition is valued and respected 

alongside that imported in 1840.  A nation not only bi-cultural but bi-legal; 

in short a Treaty partnership in the very bones of our constitutional 

arrangements.  That’s why they chose a radical name for themselves.  I 

mean it’s almost lost in the mists of time now.  They decided to call 

themselves the Māori Law Society – think about that. 
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In 1988 that was challenging because there was already a Law Society, 

and it wasn’t the Māori one.  They tried to imagine in their very name, 

that they might live the legal dimension of the Māori side of the Treaty 

partnership.  In fact, as John Chadwick has relayed in a later piece of 

writing that I’ve enjoyed reading several times, he got a call from an 

official from the Law Society saying: “I may have made a mistake but I 

heard on the radio that you have formed a Māori Law Society.”  This is a 

true story.  “Well I’m afraid you can’t do that because there’s already a 

New Zealand Law Society.  Of course you can join us if you wish but you 

must not steal our name.” 

Well the Māori Law Society was not created in a vacuum.  It was born 

during the fight for te reo that we heard about in an earlier 

session.  During the period of the officialisation of te reo and the creation 

of the Māori Language Commission. 

In 1988 that first generation tried to conjure up an island in their own 

minds – a bi-cultural, bi-legal Aotearoa in which tikanga Māori lived, side 

by side in harmony with Ture Pākehā. 

Around the same time there were the big fisheries claims just underway 

and the system was really chewing its nails on how this was all going to 

pan out.  Māori had yet to work out that at some point they were going to 

fight over how much each tribe got.  In 1988, they were just fighting a 

common foe over the catch itself. 

There were the great historical land claims being laid including the 

confiscation claims and the claims affecting land transferred to State-

owned Enterprises. 

There had been the policies that led to the short-lived Runanga Iwi Act 

1990.  These were policies of devolution.  The idea from a radical Labour 

government, albeit a right-wing radical Labour government, was that the 

Māori Affairs portfolio would just be handed over, holus bolus, to the 

tribes for them to run, because Pākehā governments had screwed it up 

long enough. 

My point is these were idealistic times.  Indeed they were radical times, in 

the true sense of that term.  Times of great change – a time of 

optimism.  A time with a focus on resurrecting the pride and wellbeing of 

a Māori nation. 

This was our experience in 1988, when we decided that our waka would 

be called the Māori Law Society. 

Now, 27 years on, a generation has tested that optimism and that 

radicalism to its logical conclusion. 

Corporate iwi are now economic cornerstones of regional economies; 

owners of fisheries resource and land resources. 

We have educational and cultural infrastructure such as kohanga, kura, 

wānanga, Māori television. 
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One of the most extraordinary things that I have seen on an annual basis 

for the last few years is that on 5 and 6 February each year the entire 

Cabinet comes here to Waitangi and gives an account of itself to the iwi 

leaders’ forum.  And it happens almost as a matter of course. 

Since colonisation, such Executive accountability to Māori has never 

been this apparent.  The entire Cabinet, including the Prime Minister, 

turns up and talks to the chiefs.  Telling them how well they are doing for 

Māori, or not, as the case may be.  It is unprecedented.  And no-one 

seems even to notice what a radical change that is.  A kind of ad-hoc 

partnership table has been created in the 21
st
 century. 

In 1988 there were four Māori MPs, now there are 20. 

An anthem sung only in English in 1988 is now sung bilingually, no-one 

having ever decreed that that should be so.  It just happened, completely 

organically. 

And of course Buck Shelford had just taught the All Blacks how to do the 

haka properly. 

There were 30 people attending in 1988 at the first hui.  In 2015 there are 

300 delegates.  Today the Chief Justice attends along with the Chief 

District Court Judge, the Deputy Chief Māori Land Court Judge and a 

smattering of judges from other jurisdictions including an international 

contingent of high profile judges from the Pacific. 

Did Sir Ronald Davidson CJ turn up to our hui at Tūnohopū in 

1988?  Hell no! 

And we’ve seen fit to adapt a Māori translation of our name – Te Hunga 

Roia Māori o Aotearoa. 

So with all this change in Te Ao Māori and to the mana of our own 

organisation, have we made it?  Is our job done?  Have we arrived at our 

island?  I must tell you, the answer to that question is: No.  No, no, no! 

Let’s look at the sharp end of the law now.  Not the bling statistics about 

structural change that I’ve just talked about, but the numbers at the sharp 

end of the law. 

5,000 CYPS cases in this country – children in care – and 3,000 of them 

are Māori. 

Fifty-three per cent, my sister Tania tells me, of the compulsory treatment 

patients in the Waikato Mental Health system are Māori. 

Forty per cent of all apprehensions are Māori. 

8,600 prisoners in this country – a record muster – and 4,300 of them are 

Māori. 

Here’s a number that Kim Workman told me about.  I’ve not had a 

chance to check with the Ministry of Justice (the source of it according to 

Kim), but it is a number that is very scary: 40 per cent of adult Māori men 

have done either prison or community-based sentences in this country. 
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About 200 people in every hundred thousand in the general population 

are in jail.  The number for Māori is nearly 700 in every 100,000. 

The United States general imprisonment rate in total is 700 in every one 

hundred thousand, and the United States imprisonment rate is the 

highest in the western world, by a country mile.  The Māori imprisonment 

rate is basically the same as the US rate. 

In the revitalisation of te reo we have struck some speed bumps 

lately.  Despite all of our optimism during the Te Reo Māori claim before 

the Waitangi Tribunal in 1985 – Annette Sykes’, Rawiri Rangitauira’s and 

mine, the numbers of Māori speakers is falling, not just in absolute terms 

but in percentage terms too. 

Succession rates to Māori land are roughly estimated at about 50 per 

cent.  This means about 50 per cent of Māori land is owned by dead 

people.  Why?  Because their descendants were no longer effectively 

connected to these places. 

We have numbers showing poor Māori health, poor Māori housing, poor 

Māori education, poor Māori employment, pervasive Māori criminality and 

victimisation.  In short, ladies and gentlemen of this successful 

organisation, we still confront grinding, unrelenting inter-generational 

problems.  I fear the State no longer believes that these problems can be 

solved, and is resigned simply to manage them instead. 

As another generation passes, and it is a generation now since 1988, the 

ties of blood and circumstance continue to loosen.  Ties of iwi, hapū and 

whānau continue to loosen among a growing body of the Māori 

community.  It is to these people that the law speaks with a sharp tongue. 

Can we see the island in the sentencing work we do?  And the use of 

s 27 Sentencing Act 2002 cultural reports?  Any island at all?  Why are 

iwi not routinely involved in the sentencing process?  4,600 Māori 

prisoners each have a cultural narrative which, if told, might have 

produced a different result. 

What about in care and protection involving those 3,000 Māori kids who 

are no longer with their whānau.  Why are iwi not there?  Routinely 

involved in helping to ensure those whānau involved in the Family 

Court’s processes are connected to and supported by the kin matrix, as 

they progress through it.  In this of all forums, whānaungatanga ought to 

have a voice. 

In family law I struggle to see that we are making headway with the 

judiciary, in the way we should, given the risk that I have identified of the 

slowly loosening ties connecting whānau, hapū and marae. 

What about in contract law and the tikanga-based system of 

bargains?  What about the Māori approach to damages and 

restoration?  Or the role of iwi organisations in the development of public 

law? 
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There’s no area of modern law in which tikanga does not speak.  Yet we 

give it no voice.  Except, perhaps, in the law relating to the natural 

environment.  We are pretty good on that. 

How do we help to make the system more amenable to tikanga Māori in 

the way we counsel and advise, in the way we advocate, in the way we 

judge, and in the way we write, in the language we use? 

Te Hunga Roia Māori o Aotearoa has become an extraordinarily 

successful organisation.  As a networker, in pastoral care, in the 

provision of technical education to lawyers and law students for instance, 

the organisation has been unbelievably successful.  Well beyond what 

we had expected in 1988. 

But where is our voice as a credible and independent disruptor of the 

status quo?  Can we still see the island we conjured up in our minds in 

1988? 

In the review of the former Children and Young Persons Service (CYPS), 

in the op-ed pages, in sentencing policy, in RMA reform, in Māori policy 

generally, in constitutional reform, and in law reform generally affecting 

Māori people – where is the credible Māori legal voice?  My learned 

friends, where is our voice? 

I know that this path is difficult.  We all have jobs and it is hard enough 

just to build an organisation that takes care of us as we sweat our way 

through the sorts of problems we have to deal with on a daily 

basis.  Whether it is in the Family Court, in the criminal courts, in 

concluding Treaty settlements, in dealing with modern governance and 

so on. 

But that, I challenge you, is not enough.  There is too much at stake.  We 

must not be the generation that, through silence, presided over the final 

collapse of Te Ao Māori. 

Ae, e tū ki te kei o to waka kia pākia koe e ngā ngaru o te wā, engari e 

tere atu ana to waka ki hea?  Yes, by all means stand by the stern post 

of your waka, so that you may feel the spray of the future, but the real 

question is what is the waka’s proposed destination?  Where are you 

taking it? 

To achieve the reality of a legal system that is a reflection of the Treaty 

partnership there are further steps you need to take as an 

organisation.  It is time for you to consider building a full-time secretariat 

and a full-time voice.  If not you, then who? 

You are an organisation trained in the language of power because that is 

what law really is.  You have the code words and you must use them well 

if you are to be standing at the stern of this waka navigating us to the 

correct island.  Can you see it? 

Nō reira, kei aku rangatira o te ture, kei aku hoa mātau, me mutu noa i 

konei aku kupu ruarua noa, otirā, tēnā tātou katoa, ka huri. 
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Being an effective advocate: practical tips for 
appeal and trial work 

Her Honour Judge Jan-Marie Doogue, Chief District Court Judge 
 

Introduction 

Nei ra te mihi ki a koutou kua huihui mai nei 

Me mihi ka tika ki a Apirana Mahuika - he pou tokomanawa o te kaupapa 

nei 

No reira, tēnā koutou, tēnā koutou 

Tēnā tātou katoa 

The focus of my presentation today will be the importance of simplicity.  

But before I begin, I would like to share a short story. It is of an 

enthusiastic young lawyer preparing for his first ever criminal trial.  

This lawyer had recently left a large corporate law firm in Wellington, and 

was instead focusing his practice in Rotorua.  

The defended hearing related to a dangerous driving charge. The lawyer 

carefully prepared his submissions in advance.  After the Police 

presented their case, the junior defence lawyer informed the court that he 

would be calling evidence and launched into a meticulously crafted 

opening address. He left no stone unturned and was clearly familiar with 

every facet of legislation and precedent. He thought his submissions 

were going rather well, until his Honour Judge Monaghan peered down 

from the Bench – literally a one-eyed judge – and told him “counsel, here 

in the provinces we aren't all little Perry Masons. Get on with it.” 

That junior defence lawyer is now himself a District Court Judge. Rather 

embarrassingly for him, his future wife happened to be sitting in the back 

of the Court and will never let him forget the experience.  The error that 

this young lawyer committed – of failing to abide by simplicity and brevity 

– is one of the easiest ways for an advocate to lose the attention of a 

judge and establish an unfavourable reputation. 

I am aware that there is a certain irony in taking 15 minutes to explain the 

importance of simplicity. I will therefore try to be succinct. I want to 

emphasise the importance of simplicity in three contexts: 

1. Logical simplicity – the theory  of the case; 

2. Linguistic simplicity – written and oral language; and 

3. Procedural simplicity – familiarity with the particulars of the relevant 
procedural statutes and rules. 

Logical simplicity: theory of the case 

So first, logical simplicity. 

In any given week, a District Court Judge will have a large number of 

cases to deal with.  Each of those cases will have their own facts, 
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relevant statutes and internal logic. In this context, there is nothing more 

appealing to a judge than a succinct theory of a case. 

The theory of a case is a story.  But by story, I do not mean a Booker 

Prize winning novel. I mean the kind of story that you might read to a 

young child, or to amuse your half-interested colleagues around the 

water-cooler: the kind of story that can be quickly grasped and easily 

followed. 

The hallmark of these stories is their simple logic. There is one, 

straightforward narrative which can easily be summarised.  The logic is 

consistent throughout the story, which relies on the identification of- at 

most – a handful of issues and plotlines.  If I were to ask the narrator of 

such a story “could you summarise that in a few short sentences,” they 

would be able to with ease. This is what distinguishes Little Red Riding 

Hood from War and Peace, and it is what distinguishes an effective  

theory of a case from a convoluted one. 

There is nothing more frustrating for a judge than to have to spend a 

significant proportion of a hearing trying to distil an advocate's case for 

them. You should not assume that the Judge has a thorough 

understanding of your client's background. As Justice Glazebrook puts it, 

“They are coming to it fresh. They are busy and have other cases.”
[1]

 

It is all very well to have a succinct theory of case. But it is also important 

that your submissions actually reflect this. When writing or delivering 

submissions, it is easy to get sidetracked by arguments you find 

intellectually interesting, or correctly identified but inconsequential 

deficiencies in your opponent's case. I know that it can be difficult to cull 

these personally satisfying arguments. Effective submissions, however, 

will exclude these arguments, instead concentrating fire on the simple 

logic of your theory. 

Your role in your submissions is to convey your theory of case to a 

Judge. Failure to do so will jeopardise your client's position. I cannot put 

it better than Sackville J of the Federal Court of Australia, who 

summarised the role of the advocate as being:
[2]

 

[T]o make it easy for the decision-maker to understand what 
issues need to be resolved and to explain clearly, cogently and 
concisely how and why the crucial issues should be resolved in 
favour of a particular party. 

... This ... is not because any Judge would consciously penalise 
a party by reason of the bulk of its submissions ... it is because 
the cogency and persuasiveness of submissions depends on the 
ability of the Judge to follow them and to isolate the critical legal 
and factual issues upon which a case is likely to run. 

Time is precious.  

This is particularly true in high-volume courts, such as the District Courts, 

where almost 200,000 cases are heard annually. Time is precious, and 

you will not earn a positive reputation on the Bench by taking up more 

time than scheduled: If your hearing runs over time, it will encroach on 

someone else's day in court. Setting out a clear theory of the case from 
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the beginning of the hearing will make it easier for the judge to grasp 

your argument, and make the whole process both more efficient and 

effective. 

Linguistic simplicity: written and oral language 

I now want to distinguish between two types of simplicity: logical and 

linguistic. When developing a theory of the case, the focus should be on 

logical brevity: how to convey the logic of your "story" as simply as 

possible. The best advocates are adept at combining this logical 

simplicity with linguistic simplicity. Not only should the content of the story 

be simple, but so too should the language through which it is conveyed. 

An average advocate may successfully master one form of simplicity, or 

the other. An outstanding advocate is one who can master both forms. 

As legal practitioners, words are really all we have. Each word must 

therefore be meticulously selected. A good advocate will ask of each 

word: "what is its purpose? How will this best persuade the judge?" 

As the story with which I opened my presentation today suggests, us 

District Court Judges are not looking for glittering written prose or soaring 

oratory. We are quite content with the bare information that will help us 

arrive at a conclusion. As Justice Scalia of the United States Supreme 

Court put it:
[3]

 

Avoid pretentious expressions. You're trying to get judges to 
understand a case, not to impress them with your erudition. Your 
job is to make a complex case simple, not to make a simple case 
sound complex. The end is best achieved by clear thoughts 
simply expressed. 

Keep this in mind whenever you are preparing written or oral material for 

a Judge. A Judge at the end of a long day in the Family Court is going to 

find a half-hour meditation on the legislative history of a particular 

provision of the Property (Relationships) Act 1976 somewhat tiresome. 

A few specific recommendations can be made here: 

 If you are not sure whether to include a word, paragraph or sentence, 
put yourself in the shoes of the judge, or even opposing counsel. Ask 
yourself whether the words will really make a difference or threaten 
the opposing case. 

 Where there is a simpler synonym for a complex word, use it. A 
Judge is going to be more impressed by an easily understandable 
case than your use of a thesaurus. 

 Avoid jargon and legalese. Do not assume that a Judge is fluent in 
Latin, and use it only when absolutely necessary. 

 Make sure that precedents are cited only when relevant. Including 
unnecessary footnotes simply means more work for a Judge, not that 
you are a smarter advocate. 

 As Justice Glazebrook has said, "the  maximum  page rule is a limit 
and not a target"

[4]
 Having said that, when you are making written 

submissions, do not be satisfied because you are just within the limit. 
If you can be more succinct, do so. The same is true of oral 
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advocacy: do not be satisfied simply because you are just within  
your allotted time. 

Procedural simplicity: compliance 

Finally, I come to one of the less glamorous features of advocacy: 

procedural compliance.  Modern courts are difficult institutions to keep on 

track. They involve a myriad of different administrative processes: filing; 

sentencing; collections and fees; bail; rostering; scheduling; costs ... the 

list goes on. If process is not followed, cases will be lost in the system 

and many cases will not have their day in court. 

As Justice Beazley, the President of the New South Wales Court of 

Appeal, has noted:
[5]

 

[there are]  fiscal implications for  Courts in having litigation 
before it which limps along in a mire of inefficiency ... litigation is 
process-driven and advocates must have an eye to the central 
purpose of the process. 

As a former advocate, I know how onerous procedural compliance can 

be. But if advocates do not comply with the letter of the law, the Judge 

has to do the job for them.  And as a Judge, I can tell you that you do not 

want to be an advocate in that situation. 

Failure to know the relevant rules leads to one of two outcomes. The first 

outcome is that the hearing is delayed while the Judge consults a text or 

research staff. The second possible outcome is that in the absence of 

assistance from counsel, the District Court Judge errs and the case is 

protracted through an appeals process. Neither outcome is desirable. 

Make sure you understand the rules under which you are operating: in 

the case of the District Courts, the Criminal Procedure Rules 2012; the 

Family Courts Rules 2002; or the civil District Court Rules 2014. Know 

under what circumstances each of those rules apply. Be in a position to 

be able to assist the Judge, and never assume that the Judge knows the 

relevant rules chapter and verse: 

A better understanding of the rules is likely to work in your client's favour. 

It is hard to argue for an exemption or leniency if you are unfamiliar with 

the rules, or are routinely careless in following them.  A clear and concise 

understanding of the relevant rules is a hallmark of a good advocate. 

Conclusion 

I hope what I have said today has been of practical value. If there is 

anything you take home from this presentation, it is this: simplicity is the 

key to great advocacy. You will not win over a Judge through an intricate 

case theory; dazzling speech or cunning procedural loophole: you will be 

far more effective by setting out a simple theory; using simple language; 

and through simple and methodical application of the relevant rules. 

No reira tēnā ra koutou katoa. 
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Te Miina o Papatūānuku* – Te Mana o te 
Wahine 

* The purifying and sustaining fluids of Papatūānuku  

Annette Sykes 
 

I ahu te ara uwha o Tahu ki Papatūānuku ka puta ko Hineahuone ara ko 

tona tamahine a Hine Titama, te wahine atua o te po, na te tangi a 

Tirairaka i raru ai te ira tane, a Maui potiki tinihanga. 

I ahu te mana o te wahine i te kunenga mai o te tangata, i te whakauru i 

te kukune i roto i te koopu o te wahine, ka tipu haere tona tinana, ko tona 

wairua ka rongo. Ka whānau mai te tamaiti ka tihei mauriora mai ki te 

whei ao, ki te ao marama, ka whakamana mai tona ira tangata ki te ao 

hou. 

He wāhine he whenua ngaro ai te tāngata – Through women and 
land, men perish 

Koinei te timatanga mai o te mana, te mauri, te wehi, te tihe o te haa, e 

kiia nei ‘i ruia mai ai i Rangiatea, he taonga i tuku iho’ 

In our own traditions I have drawn on the philosophical views of my 

peoples of Te Arawa and Tūhoe to convey why the topic that we have all 

been asked to reflect upon is so vital to me. He Mana Wāhine, He Mana 

Whenua underpins the kaupapa of my kōrero but it is intertwined with 

issues we face in the legal profession to highlight that these values can 

never be compartmentalised. They are pervasive in the way they enable 

my world view to be conveyed as a practitioner and as a daughter, 

mother, aunty and now grandmother who has found her way in Te Ao 

Māori. 

I wish to turn to a second quote from an American black woman law 

lecturer who, like the influences of Angela Davis, Martin Luther King, and 

Malcolm X, has been a source of inspiration when I made a significant 
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decision to move from degrees in economics and politics to pursue 

pathways in law. 

When a white man teaches constitutional law, he teaches it from 
his particular insight …. His perspective might be different from 
that from a black woman who might be more likely to talk about 
basic constitutional issues like slavery and civil rights… Black 
women are more often confronted with and have unique 
perspectives on social areas of law that have been 
underemphasised…. These are not issues that white men, black 
men or white women teaching in law schools are necessarily 
attuned to. They are problems the black women cannot escape. 
(Dean Marilyn V. Yarbrough) 

The entry of Māori women into the legal profession has empowered us to 

etch new paradigms in law and politics and to rebel against being made 

invisible as we are too oft to find ourselves in the colonising realities that 

most of us were born and raised into. 

Fighting for identity, recognition of self; of the constitutional 

underpinnings of our past; of the need to protect women and children; of 

the need for gender equality and pay equity as workers and caregivers; 

marriage equality for lesbian women; advising on land occupations and 

arrest of our people in the ongoing struggle for our sovereignty to be 

given life; have been more than a calling for Māori women lawyers. It is a 

fight that can only be viewed as part of the struggle for recognition of our 

people as tangata whenua and the contingent constitutional protections 

that such status demands. 

We all know that given the brutality of the subjugation and invasion of our 

peoples and their territories by force, and the blunt application of policies 

of assimilation and denial in the past, that the State apparatus and those 

that protect its functioning will never relinquish easily the power that such 

recognition demands. More and more it is becoming even a struggle for 

the rights of Māori to be accorded more than a cursory mention in the 

present constitutional debates around Republicanism and the like. 

All this is occurring in a contemporary climate of forced Treaty 

settlements (with unilaterally designed and applied Crown policy and 

artificial time limits) and other indicia such as rising prison populations 

where Māori still outnumber everyone else in male incarceration rates by 

almost 2 to 1. 

At the same time we are forced into the trivia of debates by Crown 

officials around unsolicited flag changes while the same Crown sends 

other faceless bureaucrats to participate in negotiations for complex 

multilateral free trade agreements (without Māori consent and 

knowledge) with other nations that will surely see the surrender of 

sovereignty, the power to make laws, and the power to enforce 

infringements of our tikanga against multinational corporations and their 

well-funded alternative dispute resolution forums. 

Indeed in these forums I always remind myself of the oft quoted reminder 

from esteemed jurist Moana Jackson that what distinguishes us from the 

rest of our contemporaries is not that we are lawyers who just happen to 
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be Māori but that we are in fact Māori who happen to be armed with law 

degrees and Māori experience that very rarely mirrors the realities of our 

contemporaries at law. And as Māori women lawyers we just see the 

world differently than men. 

This is illustrated most simply for me by the fact that for many years I had 

always executed my wānanga learnt pepeha as an introductory 

statement of where I come from and who I am by tracing my lineage to 

my Pikiao tupuna; a reputed notorious lover of many women whom it is 

said that the Kingitanga we know today descend from also. When I 

discovered that I had an ancestress of equal notoriety, Makino, a reputed 

warrior woman with many lovers also located between the territories of 

Te Arawa and Maniapoto, between the mountains of Matauwhara and 

Kakepuku and who it is said thwarted a marauding war party with her 

bare hands, while the men were away fishing I might add, it made sense 

for me to align her relationship to me as a significant marker of identity 

equal in weight to the acknowledgements I also make to my Pikaio 

tupuna. It took many years of attending at wānanga to find out why our 

tupuna kuia had become silent in the memories of our contemporary 

whaikōrero experts. When probed on the matter I was eventually told by 

one of our elders that: 

Well dear, Makino’s descendants had been labelled rebels; had 
fought against the Crown at Pukehinahina with their Mataatua kin 
and was one of the few Te Arawa iwi that had been rendered 
virtually landless by dint of the New Zealand Settlements Act 
1863 which had confiscated the territories of those that had 
deemed to be in rebellion. We don’t really refer to her in 
contemporary settings because of course her peoples (your kin I 
know) effectively became refugees; followers of Te Kooti’s faith 
Ringatu and were not honoured by the Crown in the same way 
as those iwi of Te Arawa who for instance had participated in 
General Mair’s flying column and their incursions into Rangiriri 
and Te Urewera. 

Unsurprisingly when this Māori woman’s legal lens was applied to this 

retelling of events around Makino it became even more obvious that it 

was my destiny that I was to become a rebel Māori woman lawyer, to 

reclaim her lands, to retell her story as a practical step in the resistance 

to colonisation, to have her proudly recalled by whaikōrero exponents 

rather than made invisible by a colonisers’ view of our history… And I 

hope when I reflect back on my career that I have not disappointed her. 

The extent to which Māori women lawyers have been accorded equality 

with white men; white women or Māori men is today an issue being 

addressed by many of my sisters in this profession who share the stage 

with me today. Justice Goddard; Judge Fox; and Precious Clark are all 

acknowledged women leaders in Te Ao Māori and Te Ture o Te Pākehā 

who have been strident in their pursuit of excellence as academics and 

practitioners of the craft of legal analysis. They have rightly been 

recognised for their unique perspectives and abilities throughout the 

echelons of the legal system that we practice in. 

I know it is not the “Māori thing” for the kumara to distinguish its own 

sweetness in the presence of others but on the rare occasions that we as 
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Māori women gather together we should always take the time and space 

to honour those who have achieved in our struggle for equality. The 

struggle is relentless; ongoing and because it is rarely discussed (other 

than in the safe spaces that we create for ourselves) too often 

unrecognised when we have effected extraordinary achievements, as 

each of these women have. 

I want to remind us all too that all of this has been achieved in the span 

of 30 years. 

As an inaugural member of Te Hunga Roia Māori I can say that when we 

first gathered all that time ago in the whare kai in Tunohopu on the 

shores of Lake Rotorua, there were no Māori women judges and very 

few Māori women in positions of leadership on Government Boards or as 

Members of Parliament. The Honourable Georgina Te Heuheu who was 

present at that inaugural meeting was one of the first acknowledged 

Māori woman lawyers to be admitted to the bar and was practicing in one 

of the few all Māori firms of the day Hingston Chadwick. Carolyn Bull was 

also present at the hui. She was later appointed a Human Rights 

Commissioner after our hui. Carolyn regaled us all with her achievements 

working as a criminal and family advocate attached to Ngā Hau e Whā 

marae in Christchurch. The late Darlene Henare, who was one of the few 

Māori woman corporate lawyers working with Air New Zealand, reminded 

us of the need to make gains at the corporate decision making tables. 

Her sister, now Judge Denise Henare, was developing her newly created 

law firm in Tāmaki Makaurau. I believe even at that time Justice Goddard 

was working in the Crown Solicitor’s office and a young Māori woman 

lawyer, Sharon Opai, had joined Meredith Connell as one of the first 

Māori prosecutors. 

There was a wave of women graduates that emerged from the 

universities that year into various parts of the profession. These included 

Ani Mikaere who joined the University of Auckland as a lecturer in law. 

Also Prue Kapua who is now the President of the Māori Women’s 

Welfare League. Initially, Prue was part of the team of legal advisers in 

the Race Relations Conciliator’s office and then to Prime Minister 

Geoffrey Palmer on the Resource Management Act and other matters. 

Judge Denise Clark had started as a barrister at the bar in Rotorua as 

had Judge Alayne Wills. Judge Fox at that time was working in Ngā 

Kaiwhakamārama i Ngā Ture, the first Māori legal service devoted to the 

development of Māori law with Moana Jackson. Moana Maniapoto had 

embarked full time as a musician. She released Kua Makona which had 

surfed the charts to remind us of the evils of alcohol in the wellbeing of 

whānau and our personal lives. She worked with the Kia Mārama Trust 

and a number of Māori Women Community Development advocates to 

create the Fightback Manual and a Civil Rights Sheet for those of our 

people faced with the reality of racial profiling, the threat of arrest and the 

likelihood of no representation. Legal aid was very much in its infancy 

and the Duty Solicitor schemes were just being trialled. I was the first 

women to appear as counsel in the Waitangi Tribunal and to undertake a 

number of murder trials under the tutelage of great advocates like the 

late Mike Bungay. 
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I believe our numbers as Māori women practitioners of the period may 

have numbered perhaps a dozen to service the whole country at the 

time. But we were trail blazers each and every one. We just had to be. 

There was no one else. 

This of course was against the backdrop of the occupations at 

Takapuwahia Bastion Point and Raglan; the conflict around the 

Springbok Tour of 1981 and the Hikoi ki Waitangi 1984; the release of 

the advisory group’s report on welfare, Puao-te–ata-tu; and the 

constitutional summit at Tūrangawaewae soon after which demanded 

change for Māori in a number of contexts. 

Resistance to the Crown’s deviousness was deemed absolutely 

necessary if we were to retain any semblance of relationship with our 

taonga and to uphold Treaty rights. Our people were exhausting legal 

avenues and some like Tuaiwa Rickard were busily taking their claims 

about an independent sovereign state of Whaingaroa to the Māori Land 

Court, regardless of Crown scare tactics that saw her and others almost 

constantly demonised in a State-controlled media of the period . Other 

women’s rights activists like the late Dame Mira Szaszy and Dame 

Nganeko Minhinnick were taking matters to the Working Group on 

Indigenous Peoples within the United Nations system to highlight the 

duplicity of a government that protects the rights of foreign investors 

whilst undermining the way of life and rights of Māori. 

On top of this many of us, as young mothers, were looking carefully at 

our conceptual frameworks and the pedagogies being employed in the 

schooling system. We were part of the vanguard of those who 

established Kōhanga Reo and Kura Kaupapa. We were on our own 

pathways of discovery to reclaim our Reo Rangatira and the language 

relating to the Treaty of Waitangi. 

We developed decolonisation processes on marae and in community 

halls and churches. We invited international speakers, like Father Filip 

Fanchette and Archbishop Desmond Tutu, to workshop with us on 

transformational options for the legal system. All of these people 

reminded us that we had to hold fast to our belief in Te Tiriti o Waitangi 

as the constitutional foundation stone of the modern state of Aotearoa 

New Zealand. These people were equally vigilant in their comments that 

we also needed to give force to the practice of Te Tiriti o Waitangi 

obligations in our lives, despite the inevitable resistance from 

governments that we were likely to face. When I was threatened with 

charges of sedition by the Bolger Government for comments I made at a 

conference during the Apec summit in Auckland in the 1990’s, 

Archbishop Tutu’s words were a welcome reminder of the resilience I 

would need to uphold the rights of tangata whenua. You simply cannot 

make change from the comfort of a legal system that protects for all 

intents and purposes the status quo. 

Not a quick fix  

As you can see the issues we have confronted are not about any quick 

fix solution. They are matters that have required years of commitment as 

part of the hard graft of turning back the tide of colonisation. In reflection I 
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wonder how I managed to have children, maintain my career path, and 

my commitment to the protest movements, that had so shaped my 

thinking of the 1970’s, avoid arrest and incarceration and be touched by 

so many different women locally and internationally who seem to have 

the same kindred spirit. But I did so simply because, then as now, I 

recognised that our desire to maintain Aotearoa as ours is a struggle, a 

daily grind but a movement that is like the heart song of those manu that 

welcome each new dawn. The song of liberation that lifts our spirits to the 

heavens is that keen sense of understanding that this is our kainga, our 

homelands deserving of all of our protection and support. 

Impact of struggle on Māori women lawyers and their 
career paths  

What is clear from a quick literature review on the topic is that 

contemporary women legal scholars recognise that women legal 

academics and practicing lawyers have been unduly burdened 

attempting to gain recognition for Māori rights and protection for those 

rights under a law that still views a Māori Justice system as alien to this 

land. Their efforts to achieve judicial equality have not kept pace to those 

of Māori men. This is something that I find a little troubling as a former 

winner of the senior prize at law from Auckland University. It is an honour 

I know was shared by many of my contemporaries of the time like Judge 

Stephanie Milroy and the late Gina Rudland, one of the first presidents of 

Te Huinga Roia. When we embarked on our careers it was clear that we 

did so not from a position of inferiority when it comes to being recognised 

for our abilities to understand and interpret law in the Aotearoa New 

Zealand context. After all, in the highly competitive environment that law 

schools have become many Māori women graduated at the top of the 

game. 

I must admit that I have been troubled by the way many of our Māori 

brothers who have achieved at the bar and climbed to judicial honours 

have not been the loudest of advocates to ensure equality of gender 

representation at the bench once they have arrived there either. But that 

is another kōrero. We at present don’t have a Māori woman High Court 

Judge sitting. There are not the same numbers of Māori Women partners 

as there are of Māori men in some of the large commercial firms or those 

firms dedicated to offering Māori service. Although I know that some of 

the greatest fee earners in these firms are highly skilled and talented 

Māori women practitioners. When I have questioned my colleagues at 

the bar on these issues I have been surprised by some of the responses. 

These responses inevitably say that women do not want the risk of 

commitment of partnerships. Or, when offered they have raised issues 

around the need to prioritise family and their tamariki. But that is a whole 

other story. 

There are many examples in my own career at the bar that could 

highlight what the absence of Māori women role models has meant. 

Perhaps the simplest is that as a criminal lawyer with now almost 30 

years of experience at the bar I have yet to conduct a criminal jury trial 

presided entirely over by a Māori woman judicial officer in either the 

District Court or the High Court. I can tell you it would be such a pleasure 
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sometimes to just be able to present in the criminal court to a judicial 

officer who knows where Murupara is; who can pronounce Kaingaroa 

and Ngongotaha properly. And to present to someone who understands 

the myriad of factors that come into play when you address a jury around 

the dynamics of whanaungatanga that have come to bear in the all too 

many criminal offences that end up in the High Court. This is occurring 

simply by virtue of the exponential rise in poverty in communities and the 

accompanying escalation in the incidences of whānau violence where, as 

we all know too well, Māori feature disproportionately in the 

contemporary context. I am sure a Māori woman’s voice would also bring 

a dimension and impact of its own. 

I can tell you that these little things do make a difference. I urge you to 

read a case, Barton-Prescott (Barton-Prescott v Director-General of 

Social Welfare [1997] 3 NZLR 179). It is not a case that is quoted often 

but it was an important turning point in our efforts to ensure the relevance 

of Te Tiriti o Waitangi guarantees to whānau. The context was placement 

of a Māori child within its whānau where there was no express reference 

to Te Tiriti o Waitangi in the Guardianship Act 1968 and other Acts 

dealing with the status, future and control of our tamariki. I mention this 

case only because Moana Jackson and I brought this case at the last 

hour for a grandmother seeking some kind of relationship with her 

grandchild upon placement by the Social Welfare Department with 

families beyond the immediate whakapapa ties of either the maternal and 

paternal parents who had placed the child up for adoption. We were 

fortunate to have a full High Court hear the case. A Māori speaking wise 

Pākehā male judge, Justice Gallen, and Justice Lowell Goddard. Moana 

and I reminded each other how the intuitiveness of the bench had made 

our arguments more easy to make in an environment that even today still 

places many of our children in placements by Child Youth and Family 

Services that cause alienation and disconnect our tamariki from their 

whānau. 

Māori space  

When reflecting on why Māori women are important to the legal 

profession, I was overwhelmed by the memories of all of the testimony 

that I have crafted with our people; our knowledge keepers, in a number 

of forums. Many of these people have since passed on. I had the 

privilege of sharing their wisdom in our journey of reclamation of our 

rights. Their wisdom brought a distinctly feminist perspective. 

I have chosen to conclude with a reflection on a piece of evidence where, 

in the context of the Foreshore and Seabed case before the Waitangi 

Tribunal, we were able to give force to the feminine divine. This is the 

dimension that exists in the realms of our Atua Wahine. It is a dimension 

rarely recorded by writers like Best and his contemporaries. It was a 

piece crafted by two Māori intellectuals steeped in Te Tai Ao, Sean 

Ellison and Angeline Greensill. Their perspectives brought a unique world 

view to the difficult question of relationships to the Takutai Moana and 

preserving our responsibilities in that regime. A number of eloquent 

addresses drawing on the mātauranga of te ao tūroa were given. The 
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quality of this evidence was exemplary in highlighting the balance 

between the feminine and masculine divine. 

Tangaroa still embraces Papatūānuku. Ranginui still embraces 
Papatūānuku. The foreshore is the space where one can clearly 
witness the movement and exchange of energies, and the 
preparation, bustling and adaptation made by the divine 
influences of the gods as they perpetually seek to express the 
inherent universal balance and harmony, one with another, within 
the ever-changing reality of the physical world. It is the open 
space, the courtyard on which the voices of all the divine 
influences of the gods are heard, seen, felt and sensed. As the 
tide comes in so Tangaroa stands to deliver his speech, and 
Hinewainui and Hinemoana move forward with cries of welcome 
and support, as they gently massage Papatūānuku. As the tide 
recedes it is Papatūānuku, and Tāne, and Hinewao, and 
Rakahore, and Hinetūākirikiri, and Hineone, and others who 
reach out to take hold of the life essence of the courtyard, and 
allow their individual and collective influences to be expressed 
and felt by all present. Each one of them has their own story, and 
each one of them has something to say. According to some, 
during the creation of the world, the gods began to fight, one with 
another, and Tangaroa and Tāne continue to quarrel. The 
physical manifestation of their dispute may be seen on the 
foreshore. 

Further: 

The foreshore is a sacred space, our place of prayer, our church. 
Ranginui in the heavens above is the roof, and Papatūānuku is 
the foundation and the floor. It is where we sense and feel the 
divine presence of all the gods and spiritual influences at all 
times. Although it is a place of leisure, and a storehouse of food, 
certain areas are held in particular reverence, and as such are 
set aside for certain purposes. When I step onto the beach I feel 
the presence of Tāwhirimātea in the gentle breezes and buffeting 
winds, of Hineuamairangi in the soft caress of light showers, of 
Te Ihorangi in the full, unadulterated, cleansing power of driving 
rain, of Hinepūkohurangi in the protective embrace of the mist, of 
Tamanuiterā in the warmth of the sun, of Hina te marama in the 
illumination of the moonlight, of Urutengangana in the 
conversations and energy plays of the stars, and of Hurumanu in 
the many voices of the seabirds. I remove my footware and the 
soles of my feet sense the presence of Papatūānuku, my sacred 
mother, of Tangaroa, of the seas and the oceans and the waters, 
of Hinewainui and Hinemoana, as I recall that all things have 
both masculine and feminine aspects and qualities, of Rakahore, 
whose children the rocks and boulders have accumulated 
countless stories over eons of time, of Hinetūākirikiri as the 
gravel and pebbles lightly massage the energy points of my feet, 
of Hineone whose sands collect the warmth of the sun, and of 
Tāne and Hinewao, in the trees and the bush and the forest. The 
soles of my feet affectionately stroke and massage the sand, the 
rocks, the pebbles and the grass, in the knowledge that all of 
creation has its own life essence, and that we are all related. We 
are related in the divine oneness of the universe, and we are 
related through our mutual descent from Ranginui of the heavens 
above, and Papatūānuku of the earth below. I sense the 
vibrations from our many relations throughout the universe, and I 
am energised and further enlightened. Here are some of our 
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sacred spaces set aside for special purposes, our sacred rocks, 
our sacred trees, our places where we follow the example of our 
ancestors in giving thanks and offering prayers to the divine, and 
the resting places of our ancestors. These are the areas on 
which our ancestors walked, that felt the touch, the caress, the 
kicking, the stomping of their footsteps, and where they continue 
to roam in spirit. 

Māori women’s space  

In the same way that this piece of evidence asserts the need for us to 

treasure our sacred spaces I have to leave a last challenge to the 

organisers of this hui to create a safe and sacred space for us as Māori 

women to kōrero, to tangi, to waiata, to remember; to reclaim and to 

proclaim our mana wāhine. It is not publicised (but it has struck a chord 

with some who have been in Te Hunga Roia for a long time even if it has 

been ignored by others) that some of the more senior practitioners like 

myself have boycotted the last few gatherings of Te Hunga Roia because 

we feel that it has moved too far away from what we established. That 

was the need to create a Māori space for practitioners to talk, to share 

experiences and to develop strategies to remain in practice as Māori. I 

say this without any desire to criticise or insult the many Pākehā; Asian 

and Pasifika presenters at this hui who have come to support the 

kaupapa of the organisers of this hui. But I wish it heard and not silenced 

by our own. 

Some might not know that one of the primary motivating focuses of the 

inaugural meeting was the need for us to provide support for Māori 

lawyers. Thirty years ago I believe there were approximately 6 or 7 Māori 

male practitioners facing censure from the New Zealand Law Society. 

Some were struck off as a consequence of inquiries into their. Some 

served terms of imprisonment for their failings against the professional 

standards of the general profession. 

As a Māori woman lawyer I have observed three Māori women censured 

by the New Zealand Law Society in the past 12 months. One woman 

suffered from dementia and failed to seek appropriate support given the 

impact of that illness on her practice. Another young woman practitioner 

fled the country under the media scrutiny of convictions and charges. A 

third high profile case occurred where it was alleged a Māori woman 

criminal law practitioner had carried a cell phone into Mount Eden prison 

in breach of requirements under the Corrections Act. I wonder if there are 

any other of our practitioners feeling isolated; without guidance or 

support who also need the advocacy and advice of our society. 

Conclusion 

I conclude by reference to one of our whakataukī as a reminder that our 

success as a group can only ever be judged in Māori terms by measuring 

the success of the collective as a whole, especially the most vulnerable 

in need of compassion; understanding; and guidance in the struggles of 

our daily lives. This is one of the reasons, upon reflection after I wrote 

this speech, that I entered law after all. 
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Ehara taku toa, he takitahi, he toa takitini 

My success should not be bestowed onto me alone, as it was not 
individual success but success of a collective 

 

 

Litigating against the Crown 

Peter Andrew, Barrister  
 

Introduction  

The Crown is always the principal respondent in the Waitangi Tribunal 

and frequently so, in Treaty litigation in the courts. This paper addresses 

some of the particular, practical issues and challenges that arise for 

Māori claimants litigating against the Crown. My focus is on 

contemporary Waitangi Tribunal inquiries and court litigation; historical 

Tribunal inquiries, which are a different kind of litigation, are now almost 

complete.  

The Tribunal has jurisdiction to review the merits of contemporary Crown 

policies against Treaty standards. The policies are usually contentious 

and the Crown will virtually always oppose any urgency application and 

vigorously defend its position. While the focus of Treaty based judicial 

review in the courts is on legality, rather than merits, claimants will 

naturally be interested in challenging the merits of the impugned 

decision. How do Māori litigants deal with these tensions when litigating 

against a formidable and well-resourced opponent, the Crown?  

The institutional defendant  

(i) Access to documents  

The Crown is not only well resourced, but in possession of all the 

relevant evidence and information. Crown documentation is virtually 

always critical to a claimant’s case and so too, therefore, is access to the 

documentation.  

It is necessary to be tenacious in the use of the Official Information Act 

1982 (OIA). This might include recourse to the Ombudsman and/or 

recourse to Section 23 of that Act which confers a right of access to 

reasons for a decision. Email correspondence between Ministers and 

officials can be revealing.  

It can be difficult in contemporary Tribunal claims to gain access to 

relevant documents in time. There are often large numbers of 

documents, held by different Crown agencies and the Crown will argue 

that it needs time to consider contentious material. It is good practice to 

try and anticipate these difficulties by making timely OIA requests (both 

before and after you file for urgency). If you encounter difficulties with 

individual Crown agencies, then there is the opportunity to address 
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discovery directly with Crown counsel once proceedings have been filed 

and/or to seek discovery orders from the Tribunal.  

In contemporary Treaty claims in the Tribunal it seems that increasingly 

there are more legal issues relating to discovery. In such claims, the 

Crown will likely be concerned and sensitive about legal professional 

privilege and without prejudice negotiation privilege (i.e. communications 

with third parties). Legal professional privilege encompasses both 

solicitor-client privilege and litigation privilege.
[1]

  

In the Treaty area, the distinction between policy and legal advice is not 

always clear. Redactions of legal advice (i.e. solicitor-client privilege) 

may need to be closely scrutinised. Relevant orders can be sought from 

the Tribunal, which might involve the Tribunal actually scrutinising the 

claimed legal advice. Commercially sensitive and confidential documents 

are of course not the same as those that might be privileged.  

(ii) The Crown as a model litigant  

The Crown’s disclosure obligations need to be considered in the context 

of its general role as a litigant. The Crown aims to conduct itself as a 

model litigant. These “model litigant” obligations arise from the role of the 

Crown not specifically from the role of the Solicitor General or Crown Law 

Office. Therefore, these responsibilities and expectations exist regardless 

of who is representing the Crown.
[2]

 The model litigant obligations are 

said to be an adjunct to, rather than a substitute, for lawyers’ ordinary 

ethical obligations.  

Clause 13 of the Cabinet Directions for the Conduct of Crown Legal 

Business 2012
[3]

 provides that core Crown legal matters (i.e. legal advice, 

legal representation, and litigation where the Crown is a party) must be 

conducted consistent with any applicable values of the Attorney-General 

as expressed from time to time. The Values Statement of July 2013 

provides that the Crown will:  

 Take and defend litigation in accordance with the rule of law, 
ensuring the Government is able to pursue its objectives and 
responsibilities lawfully and effectively.  

 Deal with litigation promptly and efficiently and without causing 
unnecessary delays or expense, and seek to have cases resolved as 
early as is appropriate and on such terms as are appropriate.  

 Apply a fair and objective approach in the handling of litigation, 
promoting the just and fair application of the law to all.  

 Consider the possibilities for, and initiate where appropriate, 
alternative means of avoiding or resolving litigation, including by co-
operation or other agreed resolution.  

 Responsibly spend public funds in relation to litigation.  

 Not take inappropriate or unfair advantage of an impecunious or 
unrepresented opponent.  

 Not contest matters which it accepts as correct.  

 Not take unmeritorious points for tactical reasons.  
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 Not pursue appeals unless it considers that it has reasonable 
prospects of success or the appeal is otherwise justified in the public 
interest.  

The Values Statement also provides that the Crown may take any steps 

open to a private individual and, without limitation may:  

 Test the defended claims which are made against it;  

 Oppose unreasonable, oppressive or vexatious claims or processes;  

 Decline to settle litigation when settlement will not satisfy the Crown’s 
objectives;  

 Move to strike out untenable causes of action, defences or 
proceedings;  

 Enforce costs orders and seek to recover costs;  

 Rely on legal professional privilege and other forms of privilege and 
claims for public interest amenity;  

 Plead limitation and other defences;  

 Seek security for costs;  

 Oppose applications for leave to appeal or leave applications arising 
from a party’s failure to comply with the court’s rules or directions; 
and  

 Require opposition litigants to comply with procedural obligations.  

It is incumbent on the Crown, as a decision-maker, to fully inform the 

Court of the facts and reasons for the impugned decision. In Fiordland 

Venison Limited v Minister of Agriculture & Fisheries
[4]

 Cooke J held: 

… Administrative law is not a formal or technical field, but one in 
which it is vital for the Court to be as fully informed as reasonably 
possible of the facts and issues as they presented themselves at 
the time to the authority whose decision is under review.  

Crown decisions are often made by Ministers and heads of department 

following advice by officials. It will often be necessary for both the 

Minister and an official to provide evidence so that the real factors taken 

into account are apparent.
[5]

  

A failure to provide evidence on the process and reasons for a decision, 

can give rise to an adverse inference being drawn.
[6]

 This principle 

applies equally to contemporary claims in the Tribunal.  

In Ririnui v Landcorp Farm Limited
[7]

, Williams J was critical of two 

directors of Landcorp for not giving evidence, particularly when bad faith 

allegations were being made. Indeed, he voiced his suspicion that the 

Deputy Chair of Landcorp had engaged in deceitful conduct which her 

silence was designed to protect.
[8]

  

On appeal, the Court of Appeal accepted that in the absence of an 

explanation on oath from the Deputy Chair, an adverse inference could 

be drawn about her conduct.
[9]

 However, it found that such inference was 

limited to a conclusion that the Deputy Chair acted irrationally and 

untruthfully when speaking to a representative of the Ngati Whakahemo 
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Claims Trust. At that meeting the Deputy Chair had told the Trust’s 

representative that Ngati Whakahemo would need to offer a price in the 

vicinity of $23 million to purchase the contested land, Wharere. The 

Deputy Chair knew at that time that Landcorp had resolved to accept not 

less than $19 million from another purchaser.  

If the facts and reasons for any impugned Crown decision are not 

apparent from the Crown evidence provided, there are other tools 

available to ensure that the relevant evidence is placed before the Court 

or Tribunal. This includes the use of interrogatories and/or the notice to 

admit facts procedures.
[10]

 In the New Zealand Māori Council v Attorney-

General
[11]

 the Crown was required to answer the following interrogatory:  

Did the Crown establish any and if so what system to consider in 
relation to each asset passing to a State-Owned Enterprise 
whether any claim by Māori claimants of breach of the principles 
of the Treaty of Waitangi existed? 

The answer was “no” – and proved to be decisive.  

The Crown-Māori Treaty relationship is an enduring one. Issues often 

arise in Treaty litigation that require a close examination of the historical 

records, including both earlier Treaty litigation and settlements of that 

litigation.  

(iii) Lack of institutional memory  

The Crown is inclined to have a poor institutional memory; it does from 

time to time need reminding of binding commitments it has made 

previously and litigation against the Crown may have as its focus, the 

obtaining of orders to ensure that the Crown adheres to those 

commitments.  

The Haronga litigation
[12]

 which has already involved one Supreme Court 

hearing and a second set of judicial review proceedings in the High 

Court, tends to demonstrate how the Crown, and perhaps the legal 

system more widely, is vulnerable to a lack of institutional knowledge. 

Ultimately it was necessary for the Supreme Court to insist that the 

protections enacted as part of a settlement of Treaty litigation, namely 

the Crown Forest litigation, be upheld and implemented.  

In this context, familiarity with the leading cases and the historical record 

becomes all important. As if often the case with more complex litigation, 

but particularly when challenging Crown processes, a written chronology 

is essential. A chronology can be a key forensic tool, identifying exactly 

how and by whom real decisions have been made. Equally, it can be of 

great assistance to have a small bundle of the key documents. These 

can be handed up as part of the opening submissions.  

The Crown in judicial review proceedings  

Courts repeatedly emphasise that judicial review is generally not 

concerned with the individual merits of the impugned decision but rather 

with issues of legality (i.e. material errors of law and legal limits).
[13]

 The 

terminology is slightly troubling in the Treaty jurisprudence field, where as 
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Professor Joseph has noted, issues of constitutional review arise. As we 

all know, context is everything – and judicial review is not just about 

procedure. Substance does matter.
[14]

 The recent Ririnui litigation
[15]

 

demonstrates that in addressing the context, the underlying merits of a 

plaintiff’s case are important and do often need to be addressed. Even if 

you can establish an error of law, if the Court takes a view that the 

underlying merits of the plaintiff’s case are weak, or that there is no real 

prejudice arising, the prospects of success are likely to be remote. In 

such a case a Court will often hold that the error of law is a non-material 

one and/or a factor telling against the discretion to grant relief.  

In Attorney-General v Ririnui
[16]

 both the Crown and the Court of Appeal 

seemed to have placed significant weight on the fact that the value of the 

Wharere farm would have “exceeded the value of any settlement [Treaty] 

of the tribe by 40 times”
[17]

 and there were other core properties within 

Ngati Whakahemo’s area of interest that were available for use in the 

settlement of the Tribe’s claim.  

In a similar fashion, in the recent Ngati Kahu remedies litigation
[18]

, the 

Crown seems to have argued that the underlying merits of the Ngati 

Kahu claims were weak. The High Court refers to a passage in the 

submissions from Te Aupouri filed in the Tribunal which describes the 

claims of Ngati Kahu as excessive and unreal.
[19]

 Presumably it was the 

Crown that brought that passage to the attention of the High Court.  

The Crown will push back firmly on these issues. It is essential to be 

prepared to address the underlying merits. Crown Treaty policies are just 

policies; they are not contained in legislation and are thus not binding on 

either the Courts or the Tribunal.  

Judicial review aspires to be a relatively simple, untechnical and prompt 

procedure. This is said to be an important aspiration and should not be 

lost sight of.
[20]

 Yes, it is important to try and limit the number of affidavits 

and documents you put before the Court and to focus on the core legal 

issues. However, you need to be prepared (and have the evidence to 

support it) to address the wider individual merits of your case. 

The essence of judicial review  

The definition of judicial review in the Laws of New Zealand refers to the 

primary role of the court in upholding the fundamental and enduring 

values that constitute the rule of law.
[21]

 One of the core values is 

prevention of the abuse of power. The courts control any misuse of public 

power through judicial review.  

In deciding whether to institute judicial review proceedings against the 

Crown, it is helpful to think in terms of these wider values and to frame 

any theory of the case around them. Focusing on the core values can 

also assist in trying to trigger in the court, the “instinctual impulse” to 

intervene and set aside the impugned decision. Professor Philip Joseph 

has described the instinctual response in the following terms:
[22]

  

It is official; judicial review reduces to “what the whole shebang 
is” (“in the law context is everything”). No amount of rule 
formalism can relieve the Courts of their instinctual task in 
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judicial review. Unless the Court senses the instinctual impulse, 
the incentive to intervene will be lacking (“not tonight 
Josephine”). My own limited exposure to judicial review litigation 
says this is so …  

Joseph has elaborated on the point in the most recent edition of 

Constitutional and Administrative Law in New Zealand (4th edition) as 

follows:
[23]

  

Many applications for review fail to trigger the instinctual impulse. 
When this occurs, no amount of persuasive advocacy will warm 
the judge to the applicant’s cause. The case may be cleverly 
constructed, adroitly argued, and persuasively supported, but it 
will falter on the need to show something had gone awry. The 
judge will rehearse the orthodox language of the law to show 
why cause to intervene was lacking. The issues may be non–
justiciable, warrant deference to the decision maker, or more 
suited for a determination in another forum, or have been dealt 
with fairly notwithstanding an initial defect or error. The defect or 
error must also satisfy the materiality test. The courts will not be 
drawn by errors of having minor or technical effect … 

The Haronga decision of the Supreme Court,
[24]

 the Haronga No. 2 High 

Court decision
[25]

 and the recent decision of Dobson J in Flavell v 

Waitangi Tribunal
[26]

 all demonstrate a triggering of the instinctual 

impulse to uphold core principles of the rule of law.  

All three decisions are concerned with the issue of a refusal by the 

Tribunal to exercise binding resumption orders, being powers conferred 

by legislation enacted in settlement of litigation. The litigation and the 

legislation can properly be construed as part of a constitutional 

settlement. Interestingly, the Supreme Court remitted the Haronga 

proceedings back to the Tribunal with a direction that it grant the 

application for an urgent hearing – i.e. it substituted its view for that of the 

Tribunal.  

According to the Supreme Court in Haronga, the key purpose of the SOE 

legislation was to protect claimants by supplementing their right to have 

the Tribunal inquire into their claims with the opportunity to seek from the 

Tribunal remedial relief which would be binding on the Crown.  

The core concept of protection to claimants by supplementing their rights 

is crucial to the reasoning of both Clifford J in Haronga No. 2 and Dobson 

J in Flavell. Binding recommendations are not a remedy of last resort and 

the Tribunal cannot decline jurisdiction by deferring to Crown Treaty 

settlement policies. Similarly, the Tribunal cannot exercise its discretion 

not to make binding orders of resumption because apportioning claims as 

between successful claimants to land and compensation might be 

extremely difficult. The rule of law prevailed; the Tribunal failed ultimately 

to recognise that the additional resumption powers conferred by 

Parliament broadened the range of solutions it might consider.  

While the test for obtaining urgency in the Tribunal is not the same as 

making out a case for judicial review, there are some parallels to be 

drawn from this concept of “instinctual impulse”. The secret of securing 

an urgent hearing is to present a compelling case, an argument that the 
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case is not only important for the claimants but is a matter of public 

importance generally. It may be that as the Tribunal moves into the 

Kaupapa Inquiry Programme
[27]

, the obtaining of an urgent hearing may 

be a way to elevate or secure priority for claims listed lower down in the 

Tribunal’s programme. There does not seem to be any particular magic 

in the order set down by the Tribunal.
[28]

  

Justiciability of Crown Treaty policy[29] 

One of the key issues in contemporary Treaty jurisprudence appears to 

be the extent to which Crown Treaty related decisions, made 

independently of any statutory framework (e.g. settlement policies), are 

justiciable.  

At issue in the Attorney-General v Ririnui
[30]

 litigation was the justiciability 

of a decision of the Office of Treaty Settlements (OTS) that the contested 

land, Wharere, was not of potential interest for a future Treaty 

Settlement. It was accepted that OTS’s advice to Landcorp, based on a 

protocol between the parties, was erroneous. OTS had wrongly assumed 

that all Treaty claims to the farm, including those of Ngati Whakahemo, 

had been settled. In fact, Ngati Whakahemo has an extant but unsettled 

claim to the land.  

At first instance Williams J granted a declaration that OTS’s decision to 

disclaim the interest in Wharere was invalid and of no effect. He 

acknowledged that the protocol is a non-binding creature of policy and 

that OTS was not exercising a statutory power of decision. Thus, any 

decisions made under the protocol could not be subject to review under 

the Judicature Amendment Act 1972. Nevertheless, he found that the 

decision was the exercise of a public power having consequences for 

Ngati Whakahemo’s interests under the Treaty of Waitangi and the 

Treaty Settlement process and thus was amenable to judicial review on 

the “wider ground”.
[31]

  

On appeal the Court of Appeal held that the OTS decision was not 

justiciable. This was because:  

1. It did not affect any contractual or third party rights;  

2. Alternatively, it was but one step in and part of a decision-making 
process of a political or policy nature; and  

3. Even if the above two findings are wrong, no purpose would be 
served by a declaration that OTS’s decision was invalid and of no 
effect.

[32]
 

The appeal to the Supreme Court has recently been heard (August 2015) 

but judgment has not yet been delivered. It will be of interest to see how 

the Supreme Court deals with the justiciability issue as well as that of 

good faith.  

Bill of Rights Claims against the Crown  

In a recent High Court decision, Taylor v Attorney-General,
[33]

 Heath J 

granted a declaration that s 80(1)(d) of the Electoral Act 1993, 

disqualifying sentenced prisoners from voting in a general election, was 
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inconsistent with the New Zealand Bill of Rights Act 1990 and could not 

be justified under section 5 of that Act.  

The section 7 report of the Attorney-General to Parliament on the 

Disqualification Prisoner Voting Bill had concluded that the legislation 

was inconsistent with the right to vote under section 12 and could not be 

justified under section 5.  

In the litigation the Crown argued that the Court had no jurisdiction to 

make a declaration of inconsistency when its interpretive function was 

not engaged (i.e. there was no live dispute that the legislation was in 

breach of the Bill of Rights Act).  

The Court rejected that submission referring to the general principle that 

where there has been a breach of the Bill of Rights there is a need for a 

Court to fashion public law remedies to respond to the wrong inherent in 

any breach of a fundamental right.
[34]

 “Should the position be any 

different in respect of the legislative branch of Government? In my view, 

the answer is “no”.” 

A form of declaration was granted. Heath J held:  

The purpose of a formal declaration is to draw to the attention of 
the New Zealand public that Parliament has enacted legislation 
inconsistent with a fundamental right. It does so in a manner that 
is more accessible to them than a report to Parliament by the 
Attorney-General. Again, this is a matter of function. When 
reporting under s7, the Attorney’s responsibility is to Parliament. 
When determining questions of public law, this Court’s 
responsibility is to all New Zealanders.  

Parliament has accepted, by enacting section 92J of the Human 
Rights Act 1993, that it does not regard a formal declaration as 
an illegitimate intrusion into Parliamentary processes. 

The values of Te Tiriti 

As noted above, it can be helpful to frame your theory of the case around 

core rule of law values and core values generally. A values focused 

argument may be one way to persuade a court that the matter at issue is 

justiciable.  

In a recent article published in the Māori Law Review, Max Harris has 

written on how the Treaty “seeds” constitutional values for modern day 

Aotearoa – New Zealand.
[35]

 He argues that the Treaty offers a way of 

thinking about constitutional values more broadly; a way of thinking about 

public policy and law, not just for the Treaty partners. According to Harris, 

the preamble to the Treaty contains three concepts of direct relevance to 

Aotearoa in 2015. These are: Peace and Good Order; Just Rights and 

Property; and the Need to Avoid Lawlessness. These concepts can be 

converted into four values: Peace and Order, Human Rights, Respect for 

Property, and the Rule of Law.  

These values were important in 1840 but remain significant today. Article 

one can be said to articulate the principle of good governance. Article two 

is directed towards self-determination, a value that has particular 
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meaning for Māori. Article three is concerned with equality, a value that is 

not only relevant in the Māori-Crown relationship. Finally, the closing text 

following Article three embodies respect for deliberation and agreement 

as values. It highlights the on-going utility of deliberation and agreement 

in the New Zealand polity.  

Taken together, the Treaty, in Harris’ view, can be viewed as a source of 

at least nine constitutional values: 

 Peace and order;  

 Human rights;  

 Respect for property;  

 The Rule of Law;  

 Good governance;  

 Self-determination;  

 Equality;  

 Deliberation; and  

 Agreement.  

 

Access to justice  

Litigation is prohibitively expensive for many clients. In the Treaty area, 

obtaining legal aid for representative proceedings (e.g. on behalf of a 

whānau, hapū or iwi) in the Courts, is extremely difficult. We are all 

familiar with the difficulty of trying to provide cost-effective legal 

representation and advice. Access to justice is a major problem and 

perhaps the most significant issue for the modern day litigator.  

Matthew Smith, public law barrister, has recently written about the 

access to justice problem, as it applies to public law:
[36]

  

Putting to one side problems with legal aid, and focusing on the 
public law world I am most familiar with, our access to justice 
problems include the steady march upwards of Court filing, 
scheduling and hearing fees (recent percentage increases are 
higher than inflation); rising prices for legal services (up 3.6% in 
the year to 31 March); and legal costs exposures in excess of 
$20,000 (our median income is currently $31,200) for losing a 
non-complex one-day judicial review. In an age where 
regulations and regulators proliferate, in number and complexity 
and in the impact their actions have, judicial review is more 
relevant than ever but its costs rule it out as an option for the 
vast majority of individuals, community groups and (small) 
businesses who need it. 

In order to alleviate some of the problems identified, he argues that a 

separate costs regime should be instituted in the judicial review area: 

… My personal view is that a separate costs regime is justified 
for judicial review, recognising the central role and function it 
performs as a rule of law mechanism. Such a regime would 
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provide for successful applicants to have their legal costs on a 
“reasonable” indemnity basis, so that they were not out of pocket 
from having to go to Court to hold the state to the law. 
Unsuccessful applicants would be exposed to lower costs 
awards (potentially capped), which could be further reduced if 
the Court accepted their unsuccessful claim was reasonably 
arguable and appropriately brought. Clear provision would also 
be made for pre-emptive or protective costs orders. 

These are important ideas that should be widely debated. The same 

principle might equally be applied to other potential barriers to justice, 

such as security for costs, undertaking for damages and issues of venue, 

etc. 
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