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Te Hunga Rōia Māori o Aotearoa, the Māori Law Society Incorporated, 

was established in 1988 and includes a significant membership of legal 

practitioners, judges, parliamentarians, legal academics, policy analysts, 

researchers and Māori law students.  The vision for Te Hunga Rōia Māori 

is Mā te Ture, Mō te Iwi – By the Law, For the People.  

The Society held it’s first Hui-ā-Tau (annual conference) in Rotorua in 

1988.  Thirty years later, hundreds of lawyers, judicial officials and law 

students returned to Rotorua to celebrate the milestone anniversary at Toi 

Ohomai, Rotorua from 11 to 13 October. 

The theme of the 2018 conference was set by one of the founding 

members, Hon. Justice Joseph Williams.  The theme was based on a 

whakatauki from the prophet Te Kooti: ‘Ka kuhu au ki te ture, hei matua 

mō te pani’ or ‘I seek refuge in the law, for it is a parent to the oppressed’. 

This year’s conference featured over 40 speakers on a range of practical 

topics, discussions on the development of the Society, and current issues 

facing the legal profession.  It was an outstanding programme.  

With support from the Māori Law Review we are pleased to bring a 

selection of those presentations to a wider audience.  This special issue of 

the Māori Law Review contains speeches from Justice Joseph Williams, 

Solicitor General Una Jagose QC, Sacha McMeeking and papers from 

Tiana Epati, Briar Peat and Carwyn Jones, and Chris and Corin Merrick.  
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Ka kuhu au ki te ture, hei matua mō te pani 

October 2018 

Hon. Justice Joseph Williams, judge of the Court of Appeal 
 

Judges of the District Court, Family Court, Youth Court, Māori Land Court 

and Waitangi Tribunal, President of the Law Commission, Madam 

Solicitor, Learned Friends (aku hoa mātau), students, welcome along to 

this, the 30th year of Te Hunga Roia Māori Aotearoa.  It’s easy on such an 

auspicious occasion to slip into self-congratulations.  I’m not going to do 

that.  Although, my last two speeches to you in 2016 and 2017 were 

notable for the fact that I harangued you relentlessly for not doing enough.  

I said you weren’t thinking big enough or dreaming big enough.  I was 

starting to worry last year you wouldn’t invite me back!  But, hey, this is our 

30th, and I think I'll be nice this year! 

On Friday the 25th July 1988, according to the late John Chadwick’s 

memoir – I’m not suggesting that Chad is the most accurate of historians, 

but he got the date right! – we all gathered at Tunohopu Marae down the 

road.  This is what Chad said.  The registration fee was set at $25 for 

lawyers and $10 for students.  What is the registration fee this year?  Early 

bird $850. 

Given the short notice, of the 43 who enrolled, 42 actually turned up.  Five 

students and others slipped in under the cover of darkness.  There were 

two Judges: Ken Hingston and Hoeroa Marumaru.  Eddie Durie was there 

too but Chad seems to have forgotten.  Five Judges in waiting, Chad says: 

myself, Jim Rota, Caren Fox, Stephen Clark and Denise Clark.  A future 

MP, Georgina Te Heuheu, two barristers sole: Wiremu Puriri and Charl 

Hirschfeld, and ten apologies – including Judge Mick Brown, John 

Tamihere, Denese Henare and Winston Peters MP.  This is apparently, 

Chad says, the only apology from Winston ever recorded. 

I’m pretty sure Annette Sykes was there and I know Moana Maniapoto was 

there because she gave me a ride down from Auckland.  And Te Hunga 

Rōia was born but it was then called the Māori Law Society.  It was called 

the Māori Law Society because it was to be a radical organisation.  
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Because there already was a Law Society.  And Chad and John Tamihere 

(who drafted the rules – but didn’t turn up but who may well have been the 

source of that name, considered that we should stand on our own mana in 

accordance with the idea of the Treaty partnership).  Well we eventually 

changed our name to Te Hunga Rōia Māori which was cool on the Reo 

Māori side, but probably a little safer politically.  So there you have it, I’m 

not going to complain.  Hunga Rōia very quickly became “Hungas” and 

has stayed that way for, I don’t know, 20 years or something.  Anyway, I 

had just started at Kensington Swan in 1988 when this organisation was 

born.  I was at the beginning of my career, in the same place in my career 

that many of you are now. 

So I was thinking about those 30 years, and it caused me to look back, 

rather morosely I think, at the things I’ve seen and heard that have inspired 

and guided me over those 30 years.  30 years of working with communities 

in their search, really for some sense of justice and therefore for some 

hope of rebirth.  But that got me to thinking about the people that I have 

worked with, and for, over those years and I decided I’d just tell you some 

stories.  Because they are really cool stories and this was a great 

opportunity to remember them before they became compost in the back of 

my demented mind! 

Te Roroa 

My first clients within three months of getting back from study in 

Vancouver, were Te Roroa, the iwi/hapū – depending on whether you’re 

from Ngāti Whātua or not.  Located on the West Coast of the Taitokerau 

between the Waimamaku Valley and the Kaihu Valley, centred on the 

Waipoua Forest.  I got a phone call from David Baragwanath QC who was 

trying to offload them.  I had no idea what I was doing.  David knew that 

but was trying to offload them and I said oh yes please, I'll take them. 

Jolene Patuawa’s people – and you see her footprints all over their work.  

Thinking of Te Roroa always makes me think of Jolene who passed away 

way too soon. 

I was really struck by their quiet, dogged, heart breaking struggle to keep 

the land.  I thought of a kuia named Mere Paniora.  She would have been 

in her early 60s, not particularly old – well not from my perspective now 

anyway.  She spoke very poor English, much more comfortable in that 

thick guttural Ngāpuhi lingo that they speak up there in the forest. 

She talked of her father.  They had been fighting with the New Zealand 

Forest Service over a small block of land in the Waipoua forest.  The New 

Zealand Forest Service ran Waipoua, including the tiny enclave of Māori 

land within it upon which a few Roroa families lived.  The Forest Service 

said they owned this 30 acre block of land in the middle of the forest, and 

her father, Aata Paniora, said they didn’t.  And every year he and his little 

daughter, Mere, then aged 4 or 5, would go and plough up a couple of 

acres of this land the Forest Service claimed, to plant kumara.  And every 

year the New Zealand Forest Service Inspector – I guess he was 

Superintendent or whatever – called Mr Biggs (who they called Te Pīki 

Poaka!) would walk along behind Aata and Mere and pull out the kumara 

tupu on the mounds.  Just pull them out as the old man was planting.  And 
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Mere was standing there giving this evidence and she said she was so 

embarrassed.  She said she’d say to her father “Why are you doing this?  

Pīki Poaka is pulling them out! Stop!”  He would say to her every year, and 

by this time Mere, now a kuia, was crying because she remembered – she 

had transported herself back to that garden.  And she said the old man 

said to her “Nō tātou tēnei whenua, nō tātou tēnei whenua – this is our 

land”.  He did it every year until he died. 

And the New Zealand Forest Service never got around to planting trees on 

that block.  I was so struck by the steadfastness, the quiet humble 

doggedness of these people, and of Aata himself. 

He was charged with trespassing in the 1950s in a block, a wāhi tapu 

called Manuwhetai, at Maunganui Bluff.  In the 1980s the land became a 

cause celebre because it was a privately owned farm.  It was a wāhi tapu 

in the middle of a farm owned by a man named Titford.  About 30 acres of 

burial grounds.  And the tribe had always said this had been reserved from 

the sale of the much larger Maunganui block.  But it was not reserved in 

fact and was by Aata’s time a privately owned Pākehā farm.  Aata was 

charged with trespass when he went in and established his little kāuta in 

there to protect the wāhi tapu.  I found the transcript of the trial.  The Police 

Sergeant was prosecuting and he says: 

“Is your name Arthur Paniora?”  I’m faking the bad pronunciation, but I 

think it’s likely don’t you think? 

“Is your name Arthur Paniora?” 

“Yes.” 

“Do you reside in the Waipoua Forest?” 

“Yes.” 

“Were you on the 26th August 1961 in the vicinity of the land at Maunganui 

Bluff?” And he names the owner of the land – I don’t know who that was 

at the time. 

“Yes.” 

“Did you know the land was owned by that person?” 

“Yes.” 

“Did you nonetheless enter that land?” 

“Yes.” 

“Did you establish a shelter there?” 

“Yes.” 

“Have you been there for x number of days?” 

“Yes.” 

“Why?” 
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“Yes.” 

Aata couldn’t speak English!  And it reminded me how important Te Reo 

was.  There was no translator there and Aata had no idea what was going 

on.  He was fined, then when he couldn’t pay the fine, he spent a short 

while in jail. 

The old people in Te Roroa said to me in the middle of the forest – 

something that I'll always remember – kei raro i ngā tarutaru, ko ngā 

tuhinga o ngā tupuna – beneath the vegetation, are the writings of our 

people.  And they believed that.  They worked by that dictum.  That was 

Te Roroa opening a world, almost another dimension.  A dimension utterly 

invisible to New Zealand.  Yet alive and vibrant amongst these people. 

Muriwhenua 

Then I got dragged into Muriwhenua.  In the Muriwhenua land claim I came 

to know and revere a man called Rima Edwards, who was the chair of Te 

Runanga o Muriwhenua and a spiritual leader of his people.  That was 

partly a claim about a thing called tuku whenua.  These were transactions 

that were entered into with settlers prior to 6 February 1840, and the 

question was, what laws applied to these transactions?  Were they tikanga 

Māori transactions in which local Māori let settlers live and cultivate on 

lands that Māori owned.  Or as the Crown said, were these simple land 

sales.  Muriwhenua people said they were tuku whenua not land sales in 

the Pākeha sense.  So that was the underlying issue. 

One day Rima said to me – and you’ve got to remember, I was 18 months 

out of law school.  I really was just a kid.  18 months out of law school.  No-

one should have let me loose on this job!  Rima said to me one day: 

“I want to give evidence”. 

And I said “Okay, good.” 

“I want to talk about Panakareao.” 

Panakareao was the big Chief of the whole of Muriwhenua at the time.  He 

signed the Treaty.  He famously said when he signed the Treaty at 

Hokianga: “Ko te atakau ka riro i te kuini, ko te kikokiko o te whenua, ka 

mau ki āu” – the shadow of the land shall go to the Queen but the 

substance, shall remain with me.  Rima said I want to just explain who 

Panakareao was.  Panakareao’s signature was on every pre-Treaty deed 

in Muriwhenua – his mark anyway – was on every single one of those 

Muriwhenua deeds.  Even though he was not an owner in many blocks, 

such was his mana. 

So I said “Well, what do you want to say?” 

“I just want to talk about what kind of man he was.” 

“Okay. Like what?” 

“Oh, not much.” 

“Like what?” 
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“Just how much mana he had.” 

“Okay. How long do you think you’ll need?” 

“Not long.” 

“How long?” 

“Not long.” 

And of course calling evidence in a Māori setting, you can’t stop a 

kaumātua!  I mean you’d get shot!  But in a legal setting, even one like the 

Waitangi Tribunal to stand someone up who refuses to tell you what they’re 

going to say, or even how long they’re going to take, is suicide!  But I was 

only 18 months old.  So I said “Okay. Off you go.”  Might’ve been the next 

week we were in Kaitaia in the famous Far North Centre in Kaitaia before 

the Waitangi Tribunal.  Rima stands up to give his evidence.  You know 

what his opening line was?  “I te tīmatanga ka moe a Rangi rāua ko Papa” 

– In the beginning the earth lay with the sky. 

And he gave the whakapapa.  From Rangi – he actually went beyond 

Rangi and Papa down after several stops to Kupe.  So we were at the 

morning tea when we got to Kupe.  I’m not joking!  And you could see the 

people starting to fidget.  And he told the story of the adzing out of his waka 

Matawhaorua, of how he and Kuramarotini and their children – their son 

Tuputupu whenua and their nieces Matiu and Mākaro, and all of the others 

voyaged south with the Kaitiaki Araiteuru and Niwa. 

By lunchtime we had got past Kupe (who returned to Hawaiki) to 

Nukutawhiti, his grandson who of course re-adzes Matawhaorua to 

become Ngatoki matawhaorua.  Nukutawhiti puts 55 people on it and 

comes back to Aotearoa.  And gives birth to Te Rarawa, or Ngāti Ruanui 

as they were then called.  Lunch time.  No mention of Panakareao.  Eddie 

Durie who was the presiding Judge came up to me in the lunch break 

because you could do that in the Waitangi Tribunal – unheard of 

elsewhere, but in the Waitangi Tribunal you could have a quiet chat.  He 

came up to me and said “What’s this about?”  And boy was I sweating!  

Because of course I had no idea!  I said “Well, he’s going to get to 

Panakareao it’s important you have the full background”.  He said just as 

I had “How long is it gonna take?”.  I said “It won’t be much longer!”  “Just 

tell him to hurry up!” 

Then Rima comes from Nukutawhiti down to Te Pōroa.  That’s – I don’t 

know – 30 generations.  He doesn’t do it quickly.  He stops every third or 

fourth generation to tell the story of a particular ancestor.  Then he – cut to 

the chase, he took a day and a half.  Before we got to questions.  And he 

said “When Te Pōroa was about to die – and in those days the old people 

knew when they were going to die – he had to decide to whom he would 

hand his mana.  Te Pōroa was the big Chief in the southern Ninety Mile 

Beach area at the time.  The Ahipara area.  He said he had to decide 

whether to hand his mana down to Te Morenga, a fighting chief, who would 

later be famous in the Ngapuhi raids south in the 1820s.  Or Panakareao, 

a statesman, and intellectual.  Te Pōroa decided that he would hand the 

mana to Panakareao because great tests were coming and Rima said, we 
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needed a peacemaker not a war-maker.  So the mana was handed to 

Panakareao.  So we finally got to the guy. 

And then Rima said “Not long after Panakareao was installed as the leader 

of his people, two missionaries came over the hill and sat down just by the 

rugby field over there, he looked through the window from where we were 

and said there’s a rugby field over there – see that rugby field? They sat 

down over there. Their names were Te Matiu and Te Paki. Rev Matthews 

and Rev Puckey. Panakareao sent his runners out to find out what they 

wanted, having not seen a missionary before. They said they wanted to 

build a mission station so Panakareao bid them come in, sit down and talk 

about whether some land should be set aside for them for a mission 

station. 

And then Rima said when Panakareao and his people sat down to talk with 

Te Matiu and Te Paki about whether they should have some land, he was 

not a blank slate.  He had all the learnings of his people from Rangi and 

Papa to Kupe to Nuku tawhiti and Te Pōroa.  His connection to this land 

was as tangible as the umbilical cord of a child.  You cannot tell me that 

when he said to Te Matiu and Te Paki they could spread the gospel in 

Kaitaia he was selling them anything.  That was not how Panakareao 

thought about the whenua.  The whenua was his mana, his ancestor and 

his chronicle.  And the Tribunal went oh!  I get it now!  And so did I.  Rima 

had just taught us – taught me – that our first law was Kupe’s Law.  And 

that it lives still in the ways of the people.  And I knew afterwards – many 

years later I spoke to Rima about this – that at that point through the 

patience, courage and learning of that man, we would win that claim.  At 

that very point we could have packed up and gone home right then.  All he 

said was Panekareao was a Māori.  Don’t you ever forget that.  

Panekareao was a Māori.  A simple, powerful lesson. 

Tauranga Moana 

Then Tauranga Moana, Matiu Dickson’s people.  I was acting for Ngāti 

Hangarau, one of the Ngāti Ranginui hapū in the Bethlehem area, and of 

course this was the raupatu claim, and the stories were being told of Gate 

Pa where the British were soundly beaten and then Te Ranga where 

Tauranga Moana were routed in a half finished pa.  We went on a site visit 

as you do in Waitangi Tribunal hearings, and we went to the foot of the 

Kaimais and looked up and there’s a waterfall there called Te Rere.  And 

the old people said – the men and some of the women – went into Te 

Ranga to build the pa to prepare for the second battle after their great 

victory at Gate Pa.  They sent the women and children and the old people 

up to Te Rere to wait until the fighting was over.  And they showed us 

where it was.  Well the women and children and old people waited there 

at Te Rere, and waited and waited.  One woman – I’ve forgotten her name 

– she was the mother of Te Whareangiangi and the wife of Te Kereti who 

was fighting at Te Ranga, was up there waiting for Te Kereti to come back.  

After a day or two, the men started coming back.  “E hoki Kuwawa mai” 

they said.  “Kuwawa” – in a kind of disorganised fashion.  Ma hurehure 

ana.  In ones and twos, dribs and drabs.  And it was clear that Tauranga 

Moana had been badly beaten and many had been killed at Te Ranga.  So 

this woman sat by a rock at the foot of Te Rere and waited and waited and 
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waited.  Te Kereti did not come.  He had been killed.  And on the spot she 

composed a waiata called Te Tangi mo Te Kereti.  The lament for Te Kereti 

at which she berates her husband for his stupidity, and leaving her now a 

widow and their children orphans and probably landless.  It’s the most 

moving of the old mōteatea. 

We went back to the marae at Bethlehem and we had a week of hearings.  

At the end of the hearing, the last of the witnesses stood and spoke.  And 

then a kuia stood and began to sing Te Tangi o Te Kereti.  The whole place 

stood and delivered this stunning, powerful, sad waiata.  All crying, all in 

tears.  And it was so moving Crown Counsel started to cry.  I was certainly 

crying.  And then the Tribunal started to cry.  I will never forget that 

moment.  Not because of the poignancy, because you get that in Waitangi 

Tribunal claims – it’s one of the great things about that process.  It’s what 

happened after that.  It’s when we were cleaning up the whare after the 

hearings the people looked to me as though a weight had fallen off their 

shoulders.  Reflecting on it at the time, I think it was because they saw that 

the Tribunal and the Crown had felt their pain.  They saw it in a very 

practical way as those people who were supposed to be their enemy were 

as moved by their loss as Ngāti Hangarau were themselves.  So it taught 

me that in the work of the law, we can sometimes assist in empowering 

communities when the sense of their own grief is understood by those who 

must make amends. 

Ahuriri 

Then the Ahuriri claim.  North of Heretaunga/Hastings, south of Te Wai o 

Hinganga.  Sort of Bayview area.  Chad’s people.  Although everyone 

assumes he’s from Te Arawa, he’s actually Ngāti Kahungunu.  I remember 

the defining memory I have of that claim before I share it with you, is sitting 

on the porch of Kahuranaki whare.  In Te Hauke.  Talking to a koroua 

named Joe Pohatu.  Some of you from that area might remember Joe 

Pohatu.  He was a really cool guy and man could he whakapapa. 

We sat there and I was preparing the case for the Ahuriri claim, and I said 

“Well can you just explain to me how the tribes are connected?”.  And old 

Joe sat on his chair and closed his eyes and, boy, I can tell you it was like 

a screen popped up in front of him.  And he started to weave this 

whakapapa from Tamaki Nui a Rua (from Dannevirke), all the way to 

Rongomaiwahine in Mahia.  And centred it on the Ahuriri block.  It was 

brilliant.  He was Rangikoianake, Whatuiapiti, Te Hapuku’s people.  And 

he wove Kahungunu together – you could actually see him doing this.  Me 

tiki atu au ki te tatai o mea – let me reach out for the line of so and so and 

then he would reach out and grab this imaginary strand of a web with his 

hands and hold it in front of himself.  Never opened his eyes.  Physically 

bringing the line to the centre with his hands like this, and then he would 

get one of the main lines from the Ahuriri people and say join them like 

that, and say “these were the marriages”.  And he wove the people 

together from Dannevirke to Mahia.  It took an afternoon to get through it 

all and, boy, did I wish I had a Dictaphone! 

We got to give the Tribunal the essence of his evidence the following week 

at Omāhu marae but what really struck me was that for this old man and 

his generation, the whenua is clothed in whakapapa.  Literally clothed in 
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whakapapa.  It’s as if there was a grid sitting over the land of marriages 

and lines that connected the people to the whenua, whenua to the people, 

and the people to each other.  It was an extraordinary feat – I don’t know 

how many names he recited to me, but it would literally have been 

hundreds.  Until he whittled it down to the five main lines he wanted to work 

with and he said “We'll use these five lines to explain to the Tribunal how 

the Ahuriri block was important to southern Ngāti Kahungunu and northern 

Ngāti Kahungunu.  Just like that. 

It dawned on me at that stage that Joe Pohatu was a tikanga lawyer even 

though he was employed as a freezing worker.  But in the old days, he 

would have been a custom lawyer.  It would have been he who established 

the rights of people in particular areas.  It would have been he who proved 

to the communities that such and such a whanau or such and such a hapu 

were entitled to their land there, or there, or there.  He would have been 

the repository of that knowledge.  He would have been Joe Pohatu, LLB. 

All of this, I think, represented kaumātua and communities expressing their 

mana in a legal process.  This is – and I think in the last 30 years anyway, 

and I suggest to you going forward – how Māori lawyers and Māori laws 

will continue to help in the reconstruction of Māori communities now. 

Te Turuki Te Rangipatahi 

Let me end with one last story.  One of my favourites.  I’m going to jump 

now from my time as a lawyer and some of the things that I saw that really 

changed the trajectory of my life in the hope that you, through that, can 

see your own role.  Through to my time as a Judge.  I want to tell just one 

story that has had an equally powerful effect on me.  The story starts on 

the 17th November 1865 in a place called Waerenga a Hika.  150 settler 

militia and 500 Ngāti Porou under the command of Major Ropata 

Wahawaha around the sides of the pa and inside it are 800 locals – 300 of 

them women and children.  Waerenga a Hika is just outside Gisborne.  The 

siege lasts for five days.  71 are killed – half of those inside escaped and 

about half are captured.  A man called Te Turuki Te Rangipatahi of 

Rongowhakaata is arrested, although he wasn’t in the pa.  He was arrested 

as a spy, said to be carrying ammunition and guns and intelligence into 

the pa where his brother was.  He claimed to be fighting on the Crown’s 

side.  Te Turuki Te Rangipatahi was a skilled, literate, ‘super cargo’, which 

is the person who organises and manages the loading and shipping of 

cargo.  He was in competition with a local Gisborne merchant named 

Read.  Te Turuki Te Rangipatahi was an owner of land called Matawhero.  

You’ll recognise the wine.  And wine is grown on that land.  Where the 

captain of the local militia, a man named Captain Biggs would soon live. 

Te Turuki was also known as Te Kooti Rikirangi, that’s how you’ll know 

him.  He was jailed along with those in the pa and sent off to jail in Napier.  

Held there from December until March 1866.  He wrote to the government.  

He said look, “What do you say I’ve done? If you were to try me before a 

Judge, you will find I am innocent.”  And he signed it Te Kooti.  Kuini Māori.  

But no, he along with 180 other Pai Marire Hauhau fighters were sent to 

the Chathams, to Wharekauri, on board Te Kira, the St Kilda.  Two years 

held there, no charge, no trial.  Te Kooti contracts tuberculosis and in the 

fever, has a series of religious visions that transform him into a spiritual 
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leader.  At the end of the two year period they decide that they would hijack 

the next boat out – the Rifleman.  In July 1868 they hijack the ship, and 

sail to New Zealand landing at Whareongaonga south of Gisborne.  All 300 

of them.  They head to Taupō trying to establish, he says, his tapenekara 

– his tabernacle at Lake Taupō by the Rev Grace’s mission.  But Tūhoe 

turned him back.  And Tawhiao says “You’re not coming into the King 

Country”.  Tūhoe had just got their butts kicked at Ōrakau with Rewi 

Maniapoto.  And wanted no more trouble.  Nor did Tawhaio.  So Te Kooti 

turns and heads back into Matawhero and wreaks his old testament 

messianic vengeance on 30 Pakeha, including Biggs, who was living on 

his land, and 20 Māori who he considered to be turncoats and informers.  

He was in colonial Aotearoa, in 1868, Osama Bin Laden.  That is no 

exaggeration.  He was their version of Osama Bin Laden to the settlors. 

A series of battles are fought which culminate in January 1869 at a rocky 

precipice pa called Ngatapa.  Where 300 of Te Kooti’s people are 

ensconsed, including about 150 of his people and about 150 prisoners that 

he had taken from Rongowhakaata up with him.  They were besieged by 

313 armed constabulary, 60 Te Arawa Flying Column, under the 

leadership of Captain Gilbert Mair, and 370 Ngāti Porou under Major 

Wahawaha.  One mistake – they had no source of water in the pa, and 

before long the siege breaks.  Te Kooti and 30 others are enabled to 

escape.  I think what actually happened is the rest of the people in the pa 

sacrificed themselves in order to allow Te Kooti and his closest supporters 

to escape.  Most jump off the precipice and are either killed in the fall or 

recaptured because they’re too weak from lack of food and drink to run.  

They are taken back up to the top of Ngatapa.  The Waitangi Tribunal 

found that between 86 and 120 of them were executed, without charge or 

trial.  Trooper Tombleson records in his notes his disgust at what he saw.  

He says THEY WERE SHOT – capital letters.  THEY WERE SHOT – 

SHOT LIKE DOGS.  This, he says with shame, is British justice.  

Nonetheless, Te Kooti gets away.  He’s adopted eventually by Tūhoe who 

say that he will be their prophet, and he finds refuge with them, and then 

Maniapoto and Tawhiao in the King Country on condition that he promises 

to stop fighting.  While he’s in the King Country he builds the Ringatu 

church with which you’ll be familiar. 

Following the land wars in 1883 there’s a decision in Wellington to pardon 

the rebels.  In a deal to open the King Country, Tawhiao and Rewi 

Maniapoto insist, that Te Kooti be included in the deal and pardoned.  So 

the deal was the King Country would be opened up, but Te Kooti would be 

included in the pardon.  I think both Tawhiao and Rewi were thinking ‘who 

would rid me of this troublesome priest?’  He was starting to get on their 

nerves. 

In 1888, Te Kooti decides he’s going to go back to Gisborne.  He leaves 

with about 40 people from the King Country.  By the time he gets to Opotiki, 

there’s about 300.  People have come from Hawke’s Bay, Hauraki, the 

Northern Bay of Plenty and elsewhere to join him in this hikoi back to 

Turanga.  He’s arrested by Inspector Wirrell at the Waioeka River.  Not 

charged with anything, but bound over to keep the peace on a surety of 

£1,500 which he couldn’t pay of course.  So he’s taken to Mt Eden.  Two 

days after he gets out he finds a lawyer named Napier who for the payment 
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of two mere – which I think are now held in the Auckland museum – agrees 

to argue the case that the arrest and sureties were illegal, that he was 

being peaceful, that any problem with disturbance of the peace – any 

disruption – was a problem of the settlers, not the Māori. 

In a famous case called Te Kooti v Wirrell, that is fought out.  In the High 

Court a good Irish Judge named Connolly finds for Te Kooti.  I suspect – I 

don’t know – but it’s the Irishness that got him there.  He says these people 

were travelling peacefully, any problem was a problem of the settlers, not 

Te Kooti.  The Crown appeals and the Court of Appeal overturns that 

decision.  Justice Richmond says that Te Kooti was not just a dangerous 

prophet; he was a savage and “a drunken one to boot”.  Interestingly, 

Richmond’s brother was the native minister at the time of the attack on 

Ngatapa and himself ordered the attack.  Te Kooti was to be dead two 

years later. 

In those three years he built up the teachings and liturgy of his church.  

And it’s one of his whakatauki that is the theme for our hui.  This was a 

man who was arrested and jailed without charge on a trumped up 

allegation that was really about resolving the commercial competition 

between him and Mr Read.  His land was confiscated without proof that he 

was involved in a rebellion.  The famous house that he helped to build with 

his uncle Raharuhi Rukupo had been stolen by Richmond, dismantled and 

sent to Wellington and is now still on display at Te Papa, Te Hau ki 

Turanga.  His people, hundreds of them, were either killed in battle or 

summarily executed.  He was pardoned and then arrested for trying to go 

home – a place to which he was never able to return.  And yet – and yet – 

he said to his people at the end “Ka kuhu au ki te ture, hei matua mō te 

pani” – I seek refuge in the law for it is a parent to the oppressed. 

When I first heard that story I thought what?  How could he do that?  How 

could he say that?  The law had given him nothing but grief.  I think he was 

on the journey that we, at a much safer level, are also on.  You see, he 

saw hope in the law that surpasses all other paths to justice.  He tried the 

alternatives, and they led to a trail of blood.  He knew that with all of its 

problems, with all of its human frailties, with all of its biases and 

imbalances, the law is our best chance for peace.  So: Ka kuhu au ki te 

ture, hei matua mō te pani.  And I hope you do too. 

A generation has passed and you are the new generation.  I look around 

me and all I can do is feel old!  You are the new generation of, if you think 

of Te Kooti’s waiata, Pinepine Te Kura, he stole from Ngāti Kahungunu, 

tēnei te tira hou, tēnei te haramai.  Here is the new generation.  Here you 

are.  Much has been done in this last generation, learned colleagues.  

Much has been done.  But this teaches us only that our journey has just 

begun.  And the jury is out on whether the end point of this journey will be 

happy or not.  We’ve come too far to not go further.  We’ve done too much 

to not do more.  So lift your heads up and look to the horizon now.  Can 

you see that island yet?  Have you given thought to your role in getting us 

there?  Tēnā koutou, tēnā koutou, tēnā koutou. 
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Criminal law – cultural context and background 
in sentencing 

October 2018 

Tiana Epati, President-Elect of the New Zealand Law Society 

The growing recognition of cultural context and 
background in criminal sentencing 

At the last conference, Judge Wharepouri discussed the case of 

Taingahue v R which involved a successful appeal against sentence for a 

young Māori, solo mother who came from a gang affiliated family 

background and had made considerable rehabilitative efforts to care for 

her baby.  The argument in the High Court on appeal was premised on the 

importance of context and a more nuanced approach to sentencing. 

I was the lawyer who took that appeal.  I thought it might be helpful to come 

and explain what has happened since Taingahue. 

The purpose of this paper is to discuss the cases which have followed in 

the last year and examine the growing recognition of cultural context and 

background in sentencing. 

Keil v R 

In Keil v R[1] the Court of Appeal recognised the significance of s 27 

Sentencing Act reports when looking at the cultural and family background 

of Māori defendants.  For the first time, the Court of Appeal said:[2] 

Judges in all courts of this country are acutely conscious of the 
overrepresentation of young Māori in our prisons. Moreover, 
before this event Mr Paul had led a blameless life. We accept that 
he presents a low risk of reoffending. Imprisonment will only serve 
the requirement of accountability, denunciation and deterrence or 
others from committing the same offending. It is unlikely to provide 
personal deterrence. It will not serve to protect the community from 
Mr Paul, from whom it does not need protection. And it will not 
assist in Mr Paul’s rehabilitation and reintegration, who acted out 
of character in exceptional circumstances by a degree of cultural 
provocation. 

In short, we agree this is a case which underscores the importance 
of accounting for a particular offender’s personal, family, whānau, 
community, and cultural background during sentencing. That is 
why s 27 reports were prepared and considered. 

However, the Court went on to say that while the “cultural norms” helped 

to explain the offending, it could not condone what was serious violent 

offending.  The Court of Appeal was thus satisfied the 20 percent discount 

given in the case of Mr Paul was sufficient in terms of the information 

provided in the s 27 report.  The Court went on to comment on the tension 

in sentencing when having regard to a particular cultural context and 

said:[3] 

Our sentencing regime cannot be seen to condone a particular 
group’s use of violent force to exact physical retribution. Similarly, 
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cultural norms cannot excuse that conduct for some groups but 
not for others. While those norms may help to explain, they can 
never justify offending of such severity as occurred here. 

A v R 

In A v R[4] the section 27-type material put forward pertaining to Mr A’s 

personal circumstances, and his role within the East Coast Māori 

community, were pivotal in the success of an appeal against 21 months 

imprisonment for sexual violation. 

Mr A was a tutor at a local technical institute and taught carpentry to a 

number of young Māori students with a particular focus on restoring marae.  

He had spent a considerable period of his adult life supporting and 

developing initiatives to assist small East Coast Māori communities find 

work experience and apprenticeships.  His prospects for rehabilitation and 

reintegration into his own community were, therefore, exceptionally 

positive. 

In the midst of the break-down of his marriage and separation from his 

wife, Mr A (in a heavily intoxicated state) sexually violated her one night.  

The offending was serious and had an understandably serious emotional 

impact on Mrs A.  She described being “totally broken” as a result of what 

occurred. 

In deciding a sentence short of imprisonment was appropriate, Clark J had 

regard to three separate factors.  One of these was the role Mr A had in 

his community and the significant contribution and commitment to young 

Māori on the East Coast.  He had also made very real progress towards 

rehabilitation by being up-front with members of his own community, 

employer, and whānau about what had happened.  At sentencing, a local 

priest addressed the Judge directly in accordance with s 27 and described 

how the offending had impacted all of them as a community, but they were 

all coming together to support both Mr A and Mrs A.  In particular, the 

Judge took note of the fact Mr A had done his utmost to participate in 

restorative justice with his ex-wife and atone for his appalling behaviour.  

He had undertaken counselling to deal with the cause of his offending and 

pleaded guilty at the earliest opportunity.  Such was his demonstrated 

commitment to change, his ex-wife made a passionate plea to the 

sentencing judge for mercy and supported a non-custodial sentence.  

However, the District Court refused relying on the restrictive words of s 

128B of the Crimes Act 1961 as excluding consideration of wider whanau 

views and circumstances. 

On appeal, it was argued the s 27 information spoke to the ‘particular 

circumstances’ limb of s 128B and which allowed for the consideration of 

all the material evidencing exceptional rehabilitative prospects.  Clark J 

agreed and allowed the appeal, substituting a sentence of home detention. 

Like Keil, A v R is an example of how a person’s whānau and wider 

community cultural connections can be seen as highly relevant to common 

sentencing principles such as rehabilitation and reintegration.  In Keil, the 

cultural context was also directed at explaining the offending because 

there had been a serious loss of mana in relation to a senior family 

member.  The cultural provocation, and need for there to be muru, 
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explained why Mr Paul felt morally bound to support and participate with 

other family members in a confrontation with the victims. 

R v Alexander 

In R v Alexander,[5] Nicholas Davidson J considered the relevance of a s 

27 report in relation to the sentencing of a young Māori defendant for the 

murder of his brother.  It was a stage 2 offence under the three strikes 

sentencing regime which meant the Court had to sentence an offender to 

life imprisonment without parole unless satisfied that given the 

circumstances of the offence and the offender, it would be manifestly 

unjust to do so, in which case a minimum period of imprisonment must be 

imposed. 

Mr Alexander had led a very troubled and severely unstructured life.  He 

was described at sentencing to be affiliated to Ngāti Tuwharetoa, Ngati 

Porou and Ngā Puhi but grew up with no contact with his whānau marae, 

iwi, hapū, Runanga or any aspect of Māori culture.  He was fostered out at 

18 months where he suffered abuse, spent most of his life living on the 

streets and started appearing in Youth Court at the age of 14 years.  At 25 

years of age, Mr Alexander had already spent a considerable period of 

time in prison.  He stabbed his brother to death following an alcohol fuelled 

evening over what appears to have been a minor disagreement over being 

locked out of the house.  He told police he had no memory of the incident. 

Simply put, Mr Alexander was someone who did not “really know what a 

whānau is or means [he has] not experienced it” and someone who looked 

after himself because he believed “no one else would”.[6]  The High Court 

was provided with a detailed s 27 report which explained the significance 

for a Māori man, such as Mr Alexander, who has no cultural reference 

point or connection to ground them in any way.  It recommended – 

alongside psychological trauma support, counselling, and rehabilitation – 

engagement with a kaumatua from Mr Alexander’s iwi to explore and learn 

whakapapa. 

Nicholas Davidson J went on to say:[7] 

[C]ultural information must be considered by the Court when 
sentencing, and s 8(i) of the Act is to ameliorate the over 
representation of Māori in prison, and to encourage judges to 
adopt a restorative approach in sentencing. This Report is 
significant. It has been said by His Honour Judge O’Driscoll in the 
District Court that s 27 of the Act is one of the most under-utilised 
and unknown provisions of the Sentencing Act, and in my view, it 
squarely bears on the sentence in your case. I incorporate this 
material in the application of the three strikes regime. 

Ultimately, it was found to be manifestly unjust and grossly 

disproportionate to impose a whole life sentence, relative to a finite 

sentence of 11 years imprisonment.  A ‘stand-out feature’ was Mr 

Alexander’s isolation and lack of knowledge about tikanga which made for 

“sad and insightful reading”.[8] 

Alexander is a significant decision because of the extent to which the s 27 

information was utilised when applying the manifestly unjust test under the 

three strikes regime.  Like A v R, the information was considered when 
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applying the statutory presumptions at sentencing.  And like A v R, it 

appears to have been pivotal in the court deciding a more rehabilitative 

and compassionate approach was available. 

Solicitor-General v Heta 

It’s fair to say all of these recent cases came to a head in Heta.[9] 

The Crown appealed against a 30 percent discount on sentence for a s 27 

report for causing grievous bodily harm with intent and assault.  They 

argued the Court’s comments in Keil v R regarding the limits of cultural 

considerations in sentencing, and a survey of recent authorities, 

suggested a discount of only 10 percent was, at most, available. 

Ms Heta stabbed her partner multiple times to the chest and underarm 

area believing he was having an affair and after drinking at a neighbour’s 

house.  He suffered a punctured lung and was hospitalised for nearly two 

weeks.  Adopting an over-all starting point of six years and eight months, 

the Judge gave a 10 percent discount for remorse and restorative justice. 

As to the s 27 report, Judge Moala observed Ms Heta’s life reflected the 

significant postcolonial trauma and disruption of the cultural identity 

experienced by Māori whānau, hapū and iwi, where alcohol and poverty 

has resulted in offending of this type.  The Judge also identified Ms Heta’s 

linkages to her Māoritanga, the importance of her relationships with her 

whānau and the effect of her mental health and poor decision-making on 

her wairua.  A total discount of 21 months was made “not just for the 

cultural aspect of it, but for the horrific background in that report”. 

Adding the 25 percent for early guilty pleas, an end sentence of three years 

and two months’ imprisonment was imposed. 

The Crown appealed to the High Court.  Whata J set out in careful (and 

redacted) detail the s 27 report which had been collated and produced by 

Associate Professor Khylee Quince.  It documented a background 

characterised by alcohol abuse, parental absenteeism, violence, and other 

atrocities.  Ms Heta’s personal adult relationships had also been marked 

by violence and problematic alcohol consumption, a problem which had 

been a dominant feature since she was 10 years old. 

In rejecting the Crown argument as to any ‘ceiling’ on a discount based on 

s 27 information, Whata J said:[10] 

Section 27 however does not enunciate a “Māori” specific 
response to this asymmetry [with Māori incarceration rates]. 
Rather, s 27 enables background information about offenders, 
including Māori, to be presented to a sentencing Judge. The 
matters listed at subs (1) incorporate into the sentencing exercise 
the full background of the offender, the relationship of that 
background to the commission of the offence, the processes used 
to resolve the offense, and the role of whānau and community to 
prevent further offending and in respect of possible sentences. 

The extent to which this s 27 information engages the purposes 
and principles of the Act is then an evaluative matter and applied, 
where relevant, in accordance with the sentencing framework. 
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While there is no statutory direction as to the weight to be afforded 
to the information, the requirement at s 27(2) to hear from a person 
called by the offender under s 27(1) unless unnecessary or 
inappropriate, emphasises the importance of each of the matters 
specified at subs (1) to the sentencing exercise. 

As to previous authority rejecting the concept of a presumptive discount, 

Whata J said:[11] 

[T]he Court in Mika was responding to a submission seeking a 
fixed 10 percent discount based “on Māori heritage and thus social 
disadvantage”. The Court was rejecting the idea that ethnicity per 
se triggered a discount. It was not saying that the presence of 
systematic deprivation was presumptively irrelevant to the 
sentencing exercise. 

He went on to say:[12] 

I agree however that the presence of deprivation, systematic or 
otherwise, in the lives of all Māori offenders cannot be assumed. 
This brings back into focus the significance of s 27. It mandates 
and enables Māori (and other) offenders to bring to the Court’s 
attention information about, among other things, the presence of 
systematic deprivation and how this may relate (if at all) to the 
offending, moral culpability, and rehabilitation. Thus, the cogency 
of any s 27 information, and the likely presence of systematic 
deprivation and strength of the linkages between (among other 
things) that deprivation, the offender and the offending, together 
with the availability of rehabilitative measures to specifically 
address the effects of systematic deprivation, will be critical to the 
assessment. 

Turning to the Keil decision, Whata J agreed the seriousness of the 

offending may necessarily reduce the discount for personal mitigating 

factors and that the sentencing regime does not condone violent retribution 

and cultural norms cannot excuse or justify that type of violence.  However, 

Keil was decided on its own facts.  It was expressly directed to the 

offending by Mr Paul and the cultural explanation for it.  It did not, therefore, 

lay down any general rule about discounts for personal background 

factors.  Citing the Supreme Court’s observation regarding sentencing 

flexibility in Hessell, Whata J concluded “it remains incumbent on any 

sentencing judge to weigh the facts of the particular case”.[13] 

In finding the discount of 30 percent was (while generous) not manifestly 

inadequate in all the circumstances, Whata J essentially held:[14] 

1. There is no discernible discount ‘range’ for deprivation per se. 

2. Personal circumstances discounts will be informed by a multiplicity of 
overlapping factors, including deprivation, trauma, youth, drug and 
alcohol abuse, and mental health issues. 

3. Deprivation is difficult to separate out from other factors but will attract 
greater discount where there are clear linkages between personal 
circumstances and the offending (and thus the moral culpability). 

4. Mercy is another factor. 
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5. Countervailing sentencing factors, where applicable, may then curb 
the extent of any discount. 

Postscript 

Just before the Hui-a-Tau, the Court of Appeal gave judgment in R v 

Taulapapa.[15]  This was a Crown appeal against a discharge without 

conviction of Ms Taulapapa on charges of kidnapping and burglary. 

Ms Taulapapa, then aged 18 years, took a baby while the parents were 

sleeping out of misguided loyalty to her cousin, Nadene Manukau-

Togiavalu, who had persuaded the appellant that she had given birth to 

the baby and now regretted the decision to adopt the baby outside of the 

whānau.  In truth, Ms Manukau-Togiavalu had orchestrated an elaborate 

ruse to convince others she had been pregnant and given birth when, in 

fact, she had not. 

In upholding the decision of the High Court to discharge Ms Taulapapa, 

the Court of Appeal placed significant reliance on the s 27 report filed by 

the defence in the lower courts.  At paragraphs [13] – [14] of the judgment, 

Miller J (delivering the decision of the Court) took judicial notice of the of 

the importance of whanaungatanga and whakapapa in Te Ao Maori.  In 

particular, Miller J accepted the importance of whānau as an “all-

pervasive” concept which assisted to explain why Ms Taulapapa would 

have felt obliged to assist a relative to recover ‘her baby’. 

Importantly, the Court of Appeal recognised that section 27 information 

“may be relevant not only to the form and length of her sentence but also 

to the gravity of her offending”.  In accepting there was a close nexus 

between Ms Taulapapa’s misunderstanding of whanaungatanga and her 

offending, the Court cited with approval paragraphs [49]-[50] of Whata J’s 

Heta decision in a footnote. 

In my view, Taulapapa is firm authority for the proposition that cultural 

context will be relevant to all stages of the sentencing exercise, not just 

mitigating factors. 

Notes 
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The role of the Solicitor-General in modern 
Aotearoa  

October 2018 

Una Jagose QC, Solicitor-General 

Introduction 

E ngā mana, e ngā reo, e rau rangatira mā 

Tēnā koutou katoa 

E ngā mate, haere, haere, haere atu rā 

E te iwi o te rohe nei, tēnā koutou 

E nga kaiwhakawa, tēnā koutou 

E te hunga rōia Māori o Aotearoa, tēnā koutou 

Tēnā koutou, tēnā koutou, tēnā koutou katoa 

Kia ora tātou 

Nō India nō Ireland ōku tūpuna 

I whānau mai au i Ashburton, Te Waipounamu 

I tupu ake au i Cambridge, Waikato 

Kei Te Whanganui-a-Tara ahau e noho ana 

Ko au te roia mātāmua o te Karauna 

Ko Una Jogase ahau 

Thanks for inviting me to speak to you today.  I understand I am the first 

Solicitor-General to do so.  So I am honoured to be given time at your 

thirtieth hui-a-tau.  I have read the late John te Manihera Chadwick’s (at 

times hilarious) “how it all began” piece written for the 20th hui so I am well 

aware of the privilege of being invited, and slightly daunted by that. 

I want to spend my time with you today talking about how I see the role of 

the Solicitor-General – and the Attorney General for that matter – in 

modern Aotearoa – and why those roles are critical to our democratic 

system of government, of government according to law and why they are 

a fundamental part of our constitution.  Along the way you also will see a 

bit about my values and what drives me. 

Government according to law 

I start by acknowledging Te Kooti and the theme of this hui-a-tau:[1]  “I seek 

refuge in the law, for it is a parent to the oppressed.”  It is no small 

acknowledgement to say that our history is one where the law has not 

always provided the refuge it ought to have.  And to acknowledge that 

today the law also does not provide the refuge it should – to everyone. 
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But the critical concepts of the rule of law, the integrity of our justice 

institutions, the long term interests and obligations of the Crown, and 

democratic government according to law have been, and remain, ever 

present.  And those concepts are critical to my role, and my understanding 

of the obligations I have for and to the Crown.  These concepts have 

become more than something I learned about at law school and are now 

important, living values that guide me in my job. 

I also want to acknowledge His Honour Justice Joe Williams who recently 

spoke to Crown Law about Aotearoa’s collision of two legal worlds and the 

promises and challenges of today’s legal system of which tikanga is an 

unquestionable part.  And this has challenges for the Crown and for the 

roles of Solicitor-General and Attorney-General. 

Part of this challenge is encapsulated in this guidance from the Waitangi 

Tribunal in its chapter on te reo in its report Ko Aotearoa Tēnei:[2] 

Fundamentally, there is a need for a mindset shift away from the 
pervasive assumption that the Crown is Pākehā, English-
speaking, and distinct from Māori rather than representative of 
them. Increasingly, in the twenty-first century, the Crown is also 
Māori. If the nation is to move forward, this reality must be 
grasped. 

So, as I said – I want to focus today on how I see my role as New Zealand’s 

17th Solicitor-General.  I’ve been in this role for some two and a half years 

now and I feel as strongly as ever both the privilege and the burden of the 

role I hold.  I hope I always will have these dual feelings: of burden and of 

privilege.  Because that will mean I will not fall into the trap of complacency 

or arrogance about the role I play in New Zealand’s system of government 

according to law, it should mean I retain a focus on integrity of the law and 

our justice institutions, on the long term legal interest and obligations of 

the Crown. 

Who is the Solicitor-General? 

Early on as Solicitor-General, I was excited to see a question asked on 

social media “who or what is the Solicitor-General?”.  But the responses 

were a bit confronting: “The Attorney-General’s dogsbody in quite an 

official and dignified sense” and “some government dude.” 

Is it naïve of me to want to get to a position where that same question is 

responded to with a real sense that the Solicitor-General is one of the core 

parts of our constitutional framework that ensures government according 

to law?  But that is what I want to achieve.  And perhaps it is fair enough 

that people do not know what the Solicitor-General does; after all what 

relevance does this ancient throw-back to times when the sovereign 

needed counsel to appear for him in Courts have to modern Aotearoa? 

There is no one place that sets out what the Solicitor-General’s role is.  We 

know from s 9A of the Constitution Act 1986 that the junior law officer, the 

Solicitor-General, may perform any function or duty or exercise any power 

conferred on the senior law officer, the Attorney-General.  And the 

Solicitor-General is conferred the role of chief executive of the Crown Law 

Office by the State Sector Act.  That Act acknowledges (but is not the 
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source of) the Solicitor-General’s “independent and constitutional 

functions”. 

In our democratic system of government the Attorney-General and the 

Solicitor-General are charged with ensuring government is conducted 

according to law; the Cabinet Manual reflects that “particular responsibility 

for maintaining the rule of law”.[3]  They have the constitutional 

responsibility for determining the Crown’s view of what the law is, and 

ensuring that the Crown’s litigation is properly conducted.[4] 

There a number of tensions inherent in the roles. 

The Solicitor-General is – unlike any other public servant to Minister 

relationship – the deputy to the Attorney-General in the law officer 

functions.  While any Minister may lawfully exercise a power conferred on 

another[5] the Attorney’s law officer functions are not delegable to another 

member of the Executive, ensuring appropriate independence from 

executive government of the law officer.  The Solicitor-General is 

appointed under the royal prerogative, holds office at pleasure of Her 

Majesty, and – in the exercise of those “independent and constitutional 

functions” is not subject to oversight or performance review by the State 

Services Commissioner.[6] 

But not everything comes in a high falutin’ constitutional package.  I am 

also a busy jobbing lawyer and chief executive.  A significant part of my 

role is to assist successive governments achieve their policy ends – 

lawfully of course.  And with an eye always to the Crown’s long terms 

obligations and interests.  So I want to talk in, I hope a practical way, about 

my job so you can see how this critical constitutional role works and how 

this Solicitor-General sees the way of achieving the challenges in the role, 

with a strong commitment to public service. 

Government according to what law? 

We all know we are said to live in a democratic society, governed 

according to law.  There is no one place where it says what it means to be 

governed “according to law”.  Nor what law we are talking about.  And, as 

is well known, we have no single written Constitution.  In fact much is 

written, and contained in important documents whose subject matter is 

constitutional – Te Tiriti for one, obviously, but also the Constitution Act 

1986 and the New Zealand Bill of Rights Act 1990 to use other examples.[7]  

We say our constitution is “unwritten” because the three branches of 

government (the executive, the legislature, the judiciary) each have power 

that emanates not from a Constitution but from a scattered array of 

sources; the common law, constitutional convention and principle – 

frequently reflected in legislative instruments. 

The Senior Courts Act 2016 – as did its predecessor, the Supreme Court 

Act 2003 – provides a statutory purpose in s 3.  Subsection (1) sets out 

that the Act is to continue the higher courts, and their functions, consolidate 

the Judicature Act and Supreme Court Act, provide for other related 

matters.  All well and good.  But it’s the next subparagraph that’s of 

interest: 
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“(2) Nothing in this Act affects New Zealand’s continuing 
commitment to the rule of law and the sovereignty of Parliament.” 

“New Zealand’s continuing commitment to the rule of law”; just what is 

that?  Does it just relate to the stuff of the Senior Courts Act, or is it wider?  

Is it just about the law as written in statute?  There is nothing in the Act to 

define this critical constitutional principle, or where it can be found (note 

that its legislative reference is to it continuing – its being recognised and 

not born here).  Speaking of the similarly worded s 1 of the Constitutional 

Reform Act 2005 (UK) that provides nothing in the Act adversely affects 

“…the existing constitutional principle of the rule of law”, Lord Bingham 

doubted that the lack of definition of the rule of law in that Act was because 

it was such a well understood and clear concept to not require statutory 

definition.[8]  Respectfully I agree – in fact the reverse is true, so many 

people reference the rule of law but invariably it can mean different things 

to different people, and at different times!  New Zealand’s “continuing 

commitment to the rule of law” has to be more than a rallying cry for some 

vague notion; it cannot be – calling on Lord Bingham again – the 

jurisprudential equivalent of motherhood and apple pie.[9] 

At its core, the rule of law is a concept that all people – that is everyone, 

including the State (or the Crown, if you like[10]) and all its actors – are 

bound by and entitled to the benefit of laws that are openly made, applied 

prospectively, publicly accessible and enforced by an independent 

judiciary. 

To claim true commitment to the rule of law, governments must ensure – 

indeed I say they must welcome – a transparent and accessible system of 

checks and balances; must make sure the constitutional framework we live 

in is open, clear, understood, and voluntarily complied with; must protect 

the independence of the judiciary and those office holders who oversee 

government action. 

Our democratic system of Government gains legitimacy from its 

commitment to the rule of law.  But without a sound understanding of the 

rule of law, of the frameworks by which the branches of government 

operate, the independence (and the dependencies between them) then 

citizens can develop an unhealthy, if not dangerous, cynicism about our 

democratic institutions (executive government, courts, legislature) that can 

weaken the very fabric of the vibrant, modern democratic society that I 

want for Aotearoa and New Zealanders. 

As the Chief Justice has said, speaking extra-judicially[11] if it’s only judges 

and lawyers who believe in the rule of law as an element of our 

constitution, we are in trouble. 

I want to make sure that New Zealanders do not think cynically that the 

Solicitor-General is simply another lawyer ‘for hire’ or “some government 

dude”.  I want them to be able to see the conventions, constitutional 

principle and the accountability frameworks as strong and meaningful ones 

so that successive governments are seen as legitimate. 

Across the globe we can see quite clearly, right now, the rule of law being 

challenged, misunderstood,[12] ignored, (but also, we do see it held up and 
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victorious too!) and at risk.  In our system of a non-unified and unwritten 

constitution, complacency about convention and principle – “constitutional 

values” – risks us sleepwalking into a society where governing according 

to law becomes a thing of the past.  This does not have to be a sinister 

move; misunderstanding the delicate fabric of our constitution risks 

mistakenly changing important aspects of our constitution for ever.  And 

once gone, it will be very difficult to reinstate the system. 

But before you think I have gotten completely carried away I repeat that 

these high constitutional issues do not arise every day.  In my experience 

governments in New Zealand do not want to avoid lawful constraints, they 

do not want to trample over rights and freedoms and they want to achieve 

their policy goals lawfully.  The critical thing is in knowing where the 

accountabilities lie and what frameworks and conventions we rely on for 

the continuation of that happy state of governing in a democracy 

committed to the rule of law.  A good understanding of the law officers’ 

roles is something everyone should have in order to hold governments to 

account. 

But there’s something else at play here.  What is the “law” we are 

committed to?  You’ve heard me comment a couple of times already as 

part of my role being to ensure governments understand their long term 

obligations and interests as the Crown.  So what understanding do we 

have and share of an indigenous law that is particularly ours, that allows 

our legal system to develop, as all common law traditions do, consistent 

with the promise of partnership that was made by the Crown some 180 

years ago? 

The law officers of the Crown 

The Cabinet Manual describes our role as follows: 

“The Law Officers, the Attorney-General and the Solicitor-General, 
have constitutional responsibility for determining the Crown’s view 
of what the law is, and ensuring that the Crown’s litigation is 
properly conducted”. 

That is, at its most basic, what my role entails: subject always to the senior 

law officer, the Solicitor-General’s role is advisory (to come to an 

independent, authoritative (as within the Crown) view of the law), advocacy 

(both as to how the Crown should conduct itself in court and representing 

the Crown in Court) and thirdly a responsibility for public prosecutions.  I 

will come to each of these shortly. 

So in New Zealand (but not always so in other jurisdictions) one law officer 

is (and has been since 1875) a politician and the junior law officer, a public 

servant.  You might think there is scope for the critical constitutional 

function – determining the proper view of the law for the Crown to take – 

to be undermined or swayed by political interests or by wanting to ensure 

one stays in favour with the appointing government for job continuity. 

And yet New Zealand has a constitutional structure that has endured some 

140+ years in which integrity of the law, the public interest and the Crown’s 

long term legal duties and obligations have been prominent in the workings 

of the law officers without very much prescription at all around the roles.  
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We have not codified the law officers’ roles.  Much is done as I have said, 

as in other aspects of New Zealand’s constitution, by convention; and by 

a keen appreciation of principle and by the personal integrity of office 

holders. 

So with very little prescription for more than a century the New Zealand 

system of government according to law has been assisted by the Crown’s 

law officers.  The former Solicitor-General (and former Supreme Court 

judge his Honour Sir John McGrath) called this approach “sharing of law 

officer power”.[13]  And the relationship between the two law officers is 

critically important.  It’s not formalised, it just works.  That’s been my 

experience to date – both in my roles working for government all my 

working life and from the hot seat I now occupy. 

There are advantages, I think, in having an Attorney-General in Cabinet 

that outweigh any disadvantage of the risk, or perception, of a loss of 

independence.  Being able to seed into the heart of government the 

conventions and principle on which the system operates; ensuring on a 

day-to-day basis the necessary courtesy as between the branches of 

government; understanding of implications of court decisions, identifying 

need for additional legal input to ensure governments continue to govern 

according to law are all readily available to a Cabinet with an Attorney-

General among its number. 

That the Attorney-General is also a politician works particularly because of 

the established independence of the Solicitor-General. 

Independence is critical when exercising law officer functions.  But that is 

not to say the law officers should be distant or unconnected to government 

– in fact, as I will come to, the fact that I am also the Chief Executive of a 

government department is another advantage I see in ensuring effective 

law officer functioning.  Independence comes from being free from 

influence of any particular political or policy view; the Solicitor-General 

must be free to bring her independent opinion to bear, and must be 

protected from any forces to the contrary. 

Being embedded into the system of government itself does not detract 

from that independence.  Both law officers are so embedded and in my 

view that means there is no avoiding the oversight/influence of the 

Solicitor-General and Attorney-General.  Not, I should hasten to add, that 

I have seen any suggestion that New Zealand’s governments want to avoid 

the law or shirk their legal obligations.  But the embedding of the law 

officers into the system is a virtue of our system that should not be 

overlooked.  Most other jurisdictions do it differently, with a different mix of 

politicians holding one or both law officers roles.  Other than in ACT, 

Australia’s Solicitors-General – both federal and state – are private 

practitioners at the independent bar who are instructed from within 

government.  I can – and do – “stick my nose in” to other agencies’ work 

and legal advice stream if I need to, to ensure government’s legal 

obligations and risk is properly attended to.  That would not be as readily 

possible from the private bar, used to operating on instruction. 

First, in my advisory capacity I am the most senior lawyer public servant.  

I am the principal legal advisor to Government – any government.  My role 
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will continue for this government and the next, whatever administration is 

elected.  Unlike the United States’ Solicitor-General who, while not a 

politician, is an appointment so closely aligned to the President that he or 

she is considered political and stands or falls with the President.  That’s 

one of the special aspects of being a public servant.  Our function – 

whether legal or policy or operational – is to be neutral, assisting 

successive governments achieve their policy goals.  And for us lawyers, 

advising and representing their interests in court so that their policy goals 

can be achieved.  It doesn’t matter – it must not matter – if we personally 

agree or not with what government is wanting to achieve.  The public 

servant is neutral in terms of politics in their work. 

But of course, as I have outlined, the Solicitor-General also has a greater 

burden – a loyalty to the rule of law and to the Crown’s long term legal 

obligations and interests.  This is why it’s important to have independence 

from governments so that, when the chips are down, the Solicitor-General 

is the recognised role holder, to say authoritatively what the Crown’s view 

of the law is (or to say what the Crown should argue in courts).  That is 

subject only to the Attorney-General power to really call the shots.  But, 

given the Attorney-General is a politician, the function of ‘calling it’ for the 

Crown side often falls to the Solicitor-General. 

For this reason the Solicitor-General appointment is made under the Royal 

Prerogative, not an employment contract.  It’s a role held “at pleasure” of 

the Governor-General – ensuring independence from government of the 

day and any risk of having to please any government in order to hang onto 

your job.  Another aspect of this in-built protection of the independent 

ability to advise fearlessly (which can be unpopular) is that the Solicitor-

General’s salary is determined by the Independent Remuneration 

Authority. 

(The Solicitor General of Oliver Cromwell’s English Commonwealth, John 

Cook, was fearless.  He led for the prosecution in the trial of King Charles 

I in 1649, and was rewarded with execution for high treason after the 

Restoration.  To my knowledge the only Solicitor-General to be hanged, 

drawn and quartered). 

Who is my client? 

It’s quite easy to say, when you are asked at a party or similar, what does 

Crown Law do, to say “we’re the Crown’s law firm.”  People get that.  We 

all know that lawyers are a necessary part of life to help you get stuff done, 

avoid trouble, protect your interests etc.  Lawyers have clients who they 

act for, or represent, in order to get their clients what they want.  But as I 

tell my colleagues when I speak at induction sessions of new recruits to 

the office, that response misses our real purpose. 

There’s a tension to be managed here – along with my colleagues who 

support me in this critical constitutional role, we serve the Crown and the 

rule of law.  So who then are our clients, how do they feature in the 

equation, in the balancing of Crown, rule of law?  If our client is a concept 

(the rule of law) we risk becoming arrogant providers of boutique legal 

service, without the hassle of client service obligations and the strictures 

of timeliness and value for money.  But the modern Crown Law Office 
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lawyer acts very much like a traditional lawyer with clients and like many 

other lawyers, we bill for much of our advice and representation work in 6 

minute units.  I am proud of my colleagues and my office, and we serve 

our clients well – we understand that client service is a critical part of 

having credibility as lawyers – even though the head of the Office, the 

Solicitor-General, finally determines the meaning of the law the Crown will 

adopt.  To be effective and credible, to be influential, as we must be to 

discharge my constitutional responsibilities, excellent client service 

remains vital. 

But we are not in traditional client/solicitor relationships in which we are 

instructed on what the client wants to achieve in an instant case/policy 

development, and work to that instruction.[14]  This is part of the burden.  

The Crown’s collective and long terms interests sometimes require that we 

take a view that does not reflect the instructing department's view or desire 

(or as I have said, stick our noses in whether we are “instructed” or not).  I 

have to say that it doesn’t happen terribly often, but when it does it offers 

enormous difficulty in relationships between colleagues and can put 

pressure on the independent law officer.  But the tension is inevitable – 

indeed I say it’s a virtue that our system of government has this built in 

tension and an accepted way of resolving it (the law officers, if the dispute 

is about the meaning of the law).  So we have to be open about that tension 

and talk about how we will resolve these issues when they arise.  The 

Crown’s house – as executive government – has many objectives, 

competing risk tolerances and different outcomes pursued.  The executive 

must govern according to law, and also be seen to act lawfully.  The Crown 

also prosecutes and brings offenders to justice, in a system that values the 

rights of Crown and offender/defendant to fair trial and other aspects of 

natural justice.  In pursuit of all of this, of course, tensions arise – 

sometimes significant, other times the day-to-day garden variety tension 

that I just mentioned that seems inimical to a collaborative and collective 

method of lawyering that I value and promote. 

Unlike all other government agencies, at Crown Law we do not pursue 

particular policy or operational outcomes – we pursue the Crown’s 

commitment to the rule of law and, at times, we deliver advice that is 

unpopular or seen to be obstructive from achieving policy or operational 

outcomes.  So we cannot shy away from the tensions that emerge, we 

have to face them: constructively, with integrity and continuing the principle 

of service to the Crown, to public service and to the rule of law. 

The answer is never that ‘I am the Solicitor-General – or we are Crown 

Law – and therefore know the answer’.  Law is highly contestable – most 

of you will have worked that out by now.  But within the indivisible Crown 

we can only have one final view of the law.  I cannot hope to have the 

influence I need to have in order to discharge my role by being arrogant 

about being right merely because the answer emanates from me or my 

office.  There are times, of course, when it does come to me to say “that 

cannot be done” (or at least, it cannot be done in that way).  In some ways 

it’s in the advisory function that the real challenge for independence and 

obedience to the rule of law comes – if a matter arises in litigation or is 

challenged, there is another independent body, the Court, to determine 

authoritatively what the law is.  But, like that old expression, when the real 
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measure of a person’s character is how she behaves when no one is 

looking, the real measure of the Solicitor-General’s independence and 

influence is found when there is no external challenge but she holds the 

line against a certain decision/approach anyway – and maintains the 

influence with the Executive to hold sway. 

The Solicitor-General’s role, and that of the Office, has been cemented in 

place in modern terms in the Cabinet Directions for the Conduct of Crown 

Legal Business that I’ve already mentioned.  These set out when 

government (Ministers and other decision makers) need legal advice on a 

range of core Crown related issues they must come to the Solicitor-

General.  For example interpretation of statutory powers, te Tiriti o 

Waitangi matters, criminal law, protection of the revenue.  And all litigation 

involving Ministers of the Crown, public agency decision makers.  I get to 

oversee all that, and my office – or lawyers we engage from outside the 

office – are to do that work. 

I have often said to my colleagues who are my clients that the set-up we 

have here can make us the worst type of lawyer; our clients have to come 

to us (in core Crown matters) and we don’t have to do what they want!  

And here another part of the burden – it might sound like a terrific freedom 

to a lawyer, but it’s a real constraint – about how we act and how we deliver 

our legal services.  It is a test of our value and of our real influence – that 

we are collegial and client-centred despite the monopoly-like nature of our 

work stream. 

Because there is nothing as silly as thinking that I, or my office, is influential 

simply because of who we are – we appreciate that our influence and 

leadership will not come because of the constitutional role, nor the Cabinet 

Directions that give effect to that role by saying some Crown legal work 

must come to my office.  Success and delivering valuable services is not 

just about what we do, but how we do it.  I place people firmly at the centre 

of getting work done and I need all Crown lawyers to do that too.  If the 

work gets done, even if the result is objectively “good”, but there is a 

scorched earth of relationships and people behind us, we will have failed.  

My personal values mean that I have real respect for people I am working 

with and how I behave is as important as what I do.  That mode of working 

means that those times when we are in dispute within the Crown whānau 

as to the right thing to do and the best meaning of the law, then I am able 

to use those strong personal relationships to find solutions and outcomes 

that – even if not agreed to by all – are sustainable because of the process 

of how we got there.  And that is how I can be the fearless advisor I spoke 

of earlier. 

Advocacy for the Crown before the courts and supervising 
prosecutions 

The Solicitor-General is also the Government’s senior advocate in the 

Courts.  There are times when the Courts expect to hear from the Solicitor-

General and times when the Crown will want to put its most senior lawyer 

before the Court to argue its points. 

Under our constitutional arrangements, the Attorney-General is 

responsible through Parliament to the citizens of New Zealand for 
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prosecutions carried out by or on behalf of the Crown.  In practice, 

however, the prosecution process is superintended by the Solicitor-

General, who, pursuant to s 9A of the Constitution Act 1986, shares all the 

relevant powers vested in the office of the Attorney-General.  These 

arrangements are now codified in s 185 of the Criminal Procedure Act 

2011 which sets out the Solicitor-General’s responsibility for oversight of 

public prosecutions. 

Crown prosecutions are mainly conducted by Crown Solicitors – private 

practitioners appointed to prosecute under a warrant issued by the 

Governor-General. 

Lawyers throughout the country – 16 of them – are appointed Crown 

Solicitors on warrant (17 warrants; one Crown Solicitor currently holds both 

the Napier and Gisborne warrants).  They conduct Crown prosecutions 

according to law of course – but also under Prosecution Guidelines issued 

by the Solicitor-General.  I will come back to those guidelines in a moment.  

Other prosecutions are conducted by the New Zealand Police and 

numerous other enforcement agencies that are responsible for enforcing 

a particular regulatory area (for example, the Ministry of Social 

Development, the Ministry for Primary Industries, the Inland Revenue 

Department). 

The prosecutors’ lot is an onerous one.  The old maxim “The Crown suffers 

no defeats and enjoys no victories” is not just something we say to cheer 

ourselves up when we receive a decision that goes against what we 

argued for but a well-embedded further indication of the weight the Crown 

shoulders in prosecutions.  The overarching duty of a prosecutor is to act 

in a manner that is fundamentally fair; fairness of process is critical; Crown 

prosecutors must perform their obligations in a detached and objective 

manner, impartially and without delay.  They must protect the right to a fair 

trial.  Their role is not to strive for a conviction.  While they represent the 

Crown it is not the same as representing a party in litigation.  Representing 

the Crown in a prosecution must attend to the Crown’s interests and 

obligations in fair criminal trial process and preserving the integrity of the 

criminal justice system.  Crown prosecutors must present the Crown case 

independently (of any agency from which the matter arose), and 

dispassionately. 

The Attorney-General is responsible through Parliament to New 

Zealanders for Crown prosecutions and for the administration of the 

criminal law.  In practice, the Solicitor-General takes general oversight 

responsibility for public prosecutions.  This has long been the case, now 

codified by s 185 Criminal Procedure Act 2011.  To assist prosecutors to 

understand and carry out their special and burdensome duties, to ensure 

consistency and in the exercise of that oversight responsibility Solicitors 

General have provided guidelines on the conduct of public prosecutions 

for over two and half decades.  While they are only guidelines[15] I expect 

that they are followed. 

There are also a number of statutory functions through the statute book 

too – from overseeing criminal prosecutions and conducting criminal 

appeals, to ordering second inquests, to being a nominated person under 
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the Protected Disclosures Act, to supervising the Director of Military 

Prosecutions. 

Lawyers in Government 

Last, but definitely not least – and this is not a traditional law officer function 

but has been the junior law officer’s role in New Zealand since 1875[16] – I 

am also the chief executive of a public sector government department, the 

Crown Law Office, and professional head of some 800+ lawyers in 

Government.  In this role I am a leader of people – and of a whole lot of 

lawyers, many of whom I do not employ.  So I have a huge responsibility 

to them (for their development as lawyers and their satisfaction day-to-day, 

especially those in Crown Law). 

Since I took on this role in 2016 we’ve been asking “what is the Crown Law 

that New Zealand needs?”  Our role as public servants means that must 

consider the benefit to New Zealand and New Zealanders of having Crown 

Law and ask “why are we here?” 

We think the answer to that lies in three outcomes that we have put at the 

front of Crown Law’s new strategic direction: demonstrably better 

government decisions, improved criminal justice and strengthening the 

credibility of the rule of law.  I reckon that’s why we have a Crown Law 

Office – and what makes us a very special part of the government system. 

As I’ve said nowhere else in countries to which we compare ourselves is 

the department of lawyers headed by the junior law officer (except ACT, 

Australia).  Perhaps the tensions of all of the roles I have mentioned in one 

office holder have seemed too great to manage.  But for myself I like the 

way we have it set up here.  I am able to be involved at many stages in 

legal matters because either our office or lawyers in government are 

dealing with them.  Unlike, say, in Australia, the in-house lawyers do not 

have to brief the Solicitor-General on matters where he or she sits at the 

independent bar, and exercises the law officer role from there.  Lawyers 

all through the system have unparalleled access to the Solicitor-General 

and, in turn, the Solicitor-General has a unique view of the issues, the risks 

and the opportunities facing successive governments, the Crown and how 

those matters might play out in the Courts.  I think that structure offers 

more benefits than one which either splits out advisory and advocacy or 

splits out law officer from administrative head/chief executive functions.[17] 

This unique position means the Solicitor-General is in a critical position to 

help shape the future of the law – the law that I have mentioned already 

that our system of government is committed to, that gives legitimacy and 

credibility to governments and which reveals the Crown’s long term 

obligations and interests. 

I acknowledge, as I did as I began, that my speaking about the “rule of law” 

and how important it is to understanding the Crown’s obligations and 

interests might have people doubting – or taking a stronger view – that 

Māori have not felt the comfort and the protection of the law as delivered 

by the Crown over many years.  Indeed the Crown has conceded in the 

Waitangi Tribunal, courts and through acknowledgements in settlement 

legislation and expressions of contrition, the impact of Crown actions in 
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certain circumstances.  The “making good” that those steps have done 

need to be followed, now, with a clear-eyed commitment to the role of the 

rule of law into the future, with the Crown understanding well – and 

engaging with others on – its long term obligations and interests. 

So what are the Crown’s long term obligations and 
interests? 

As I mentioned at the beginning of my address, last week Justice Joe 

Williams spoke to my office in a sold-out, jam packed room of Crown 

lawyers.  And he told us “tikanga; you’ve got to get it now, because its your 

job”.  Tikanga is part of our common law and increasingly of our statute 

law too.  So how do we, the Crown’s lawyers, take our obligation to shape 

that law as it develops in and for Aotearoa? 

I – along with my colleagues – was very inspired, and very challenged, by 

this.  One of the biggest challenges we have in being the Crown’s lawyers 

is to “get it” in terms of what the law of Aotearoa is that we are to comply 

with, to honour, to advance.  In order to “get tikanga” we need to do much 

more so that we are ready as the Crown to understand the obligations and 

what they look like today, and into the future.  And we have to be ready to 

apply all the principle and convention of our constitutional framework in all 

that we do – and undoubtedly that includes understanding tikanga and te 

āo Māori.  It always has – or it always ought to have.  If the law is to be a 

refuge, then in Aotearoa it must incorporate tikanga. 

I have seen for myself the strength my role has and understand now, better 

than ever before, the solemn responsibility I have to do what I can to make 

the Crown a better Treaty partner, to help develop the capability of all 

Crown lawyers to analyse and understand the place of tikanga and te ao 

Māori in the laws of Aotearoa.  So that when we ask, what is “the rule of 

law” that our governments are committed to, we are taking the step urged 

by the Waitangi Tribunal in Ko Aotearoa Tenei.[18] 

“unless Māori culture and identity are valued in everything 
government says and does; and unless they are welcomed into 
the very centre of the way we do things in this country, nothing will 
change. 

That is how I want government lawyers to think and act.  I am not saying 

there are easy answers here.  But I have a significant function to make 

sure the Crown has the capability to understand the place of tikanga and 

te aō Māori in our law.  And, standing as I do at the centre of the system 

of government lawyers, I have a unique responsibility here.  We carry the 

burden of ensuring the Crown’s long term obligations and interests are 

understood and taken into account, and that governments govern 

according to law, as I’ve said. 

I have taken a few publicly deliberate steps in this area since being 

Solicitor-General.  Some would say these are small steps but they will have 

a ripple effect over time.  I want to touch on those steps briefly.  I know I 

need to do a lot more – with the recent establishment of the Māori-Crown 

Relations portfolio and office the time might be just right.  I am not so naïve 

though to imagine that just some pretty words will get us there – there is a 

lot of pain and disagreement ahead too (as well as behind). 
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To those steps then; early on as Solicitor-General I began my addresses 

to the Court (both in taking the declaration as Queens Counsel and in 

regular Court appearances) in te reo.  As a leader in the law I have a voice 

and a role that can be used for good.  I wanted to role model the behaviour 

I expect my colleagues to follow.  My reo is not flash, I’m no expert, but I 

committed to try.  And I told my office that I wanted them to do the same – 

and some did, then more, and still more. 

One day I was talking to Justice Christine Grice, then Executive Director 

of the NZ Law Society and she said “I hear you have directed all your 

counsel to address the Court in te reo” – I hadn’t made a direction, more 

like encouragement and hopeful expectation – “so I am going to direct all 

counsel who represent the Law Society to do the same”.  And sure enough, 

she did and the Law Society instructs all its counsel to address the Court 

in te reo.  Today I doubt that any counsel from my office would fail to make 

their appearance in te reo, and the Court is responding in kind!  And other 

counsel are starting too – contacting us to say (and this is a true quote) “I 

very much liked the way you entered your appearance in te reo Māori in 

the Court of Appeal during the [name] appeal.  I understand if you would 

want to protect it but I wondered whether you would be prepared to let me 

know the wording so I can use it.  Would you mind giving it to me?”  We 

do want to protect it!  We want to protect the taonga, as Te Ture mō Te 

Reo Māori 2016 requires us to! 

Another step is to use the collective strength of the network of lawyers to 

build a framework for mentoring, support, information sharing for Māori 

prosecutors.  I’ve heard first hand some difficult personal stories from a 

few colleagues about the challenges they face as Crown prosecutors and 

Māori.  We need to understand that and do what we can to attract and 

retain Māori prosecutors – we have to support you too.  I’m grateful to 

Judge Tini Clarke putting her energy into this initative from her former role 

as Crown prosecutor.  I understand Judge Clarke and Rikki Donnelly will 

be speaking to this tomorrow. 

These are small steps, I do get that.  And in order to avoid these steps 

simply being virtue signalling and empty words, we need to do more, but 

we are making a deliberate start.  And that sets us a platform to take action 

from. 

We cannot rest on my constitutional role to be influential – we have to find 

ways to show we are credible and influential lawyers who decision makers 

want brought in early to matters and decision processes.  But, if we are 

not brought in early, we need to be agile and adaptable: to move quickly 

and authoritatively through an issue, understand our constitutional function 

and exercise that fearlessly (but sensibly!). 

I see my role as a driving force to Crown Law being a significant 

contributor, through collective leadership of the Government legal 

community, to the Crown’s long term legal interests and obligations being 

protected and met, legal risks being managed and the integrity of the law 

being upheld. 
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All of the lawyers in the government’s networks, including the Crown 

Solicitors Network and public prosecution lawyers are critical enablers of 

my vision.  I cannot do it alone, nor can my office, alone. 

Ehara taku toa i te toa takitahi engari he toa takitini; My strength 
is not mine alone, but the strength of many. 

I invite Te Hunga to help me with this challenge – spend some time in your 

careers working for the Crown, or if that’s not your thing, keep 

challenging/working with/advising the Crown on how it can truly meet the 

promise of partnership and to understand the development of the law that 

embraces tikanga.  I won’t pretend it is easy or plain sailing, but I do 

promise to listen, to work hard, to keep advising fearlessly on the best view 

of the law the Crown should take, to engage fully in order to meet my duty 

to the rule of law. 

I’m really proud to be a public servant in New Zealand.  And I’m 

enormously proud to be the 17th Solicitor-General.  As I have said 

throughout, being Solicitor-General is both an amazing privilege and a 

considerable burden.  I’m happy to undertake it, I hope I discharge the 

function well – but others will judge that, not me.  Till then I will do my best, 

driven by strong values of service to the Crown and obedience to the rule 

of law and service to the public. 

No reira 

Mauri ora ki a tātou 

E koe ana te ngākau kua tae mai ahau i tenei ra i runga i te reo karanga 

Tēnā koutou, kia ora ki a tātou katoa 
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Nau mai ki tēnei wānanga e aro ana ki te kaupapa here a te Karauna e pā 

ana ki ngā kerēme īnakinaki me te whakapāpā a te Karauna ki te iwi Māori. 

Ko te noho tahitanga mō ake tonu atu te hua? 

The Treaty of Waitangi settlement process for historical grievances and 

Crown engagement is fundamental to sustainable reconciliation with te iwi 

Māori. 

This paper analyses the Crown’s policy on overlapping claims as part of 

the settlement process and the manner in which the Crown engages with 

te iwi Māori more generally. 

It argues that the Crown’s current approach: 

1. to overlapping claims is myopic and (at times) underhand; and 

2. to engagement more generally, demonstrates a poor understanding of 
tikanga, the relationships between iwi and hapū, and its own role as a 
Treaty partner. 

This paper also suggests alternative approaches which could (and should) 

be implemented by the Crown (and particularly by the Office for Māori 

Crown Relations: Te Arawhiti going forward) to address these concerns. 

In our view, unless different approaches are implemented, it is difficult to 

see how reconciliation with te iwi Māori will be sustainable. 

Discussion 

The overlapping claims policy 

An overlapping claim exists where two or more claimant groups make 

claims over the same area of land that is the subject of historical Treaty 

claims.[1] 

The Crown’s approach to dealing with overlapping claims is described in 

policy established and published by the Office of Treaty Settlements 

(“OTS”). 

The Crown’s approach does not seek to resolve overlapping claims before 

settling historical grievances with different claimant groups.  The relevant 

part of the policy states:[2] 

The Crown can only settle the claims of the group with which it is 
negotiating, not other groups with overlapping interests. These 
groups are able to negotiate their own settlements with the Crown. 
Nor is it intended that the Crown will resolve the question of which 
claimant group has the predominant interest in a general area. 
That is a matter that can only be resolved by those groups 
themselves. 

The effect of the overlapping claims policy is three-fold: 

1. The Crown only settles claims to land with the group which it is 
negotiating with, virtually ignoring the interests and rights its other 
Treaty partners may have in accordance with tikanga. 
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2. The Crown disengages from dealing with overlapping claims, explicitly 
taking on the role of a passive spectator (unless the groups can’t make 
a decision themselves, in which case the Crown makes the decision 
for them). 

3. The status of iwi and hapū who claim rights to land in accordance with 
tikanga is not required to be authoritatively resolved before Treaty 
settlements are entered into. 

Consequently, where land subject to overlapping claims is transferred by 

way of legislation: 

1. the question of which claimant group has a predominant interest and 
rights in accordance with tikanga is (in most cases) unresolved; and 

2. iwi and hapū are deprived of a forum in which they can seek an 
authoritative determination. 

To grant such determination would constitute interference by the Court in 

parliamentary proceedings. 

Ngāti Whātua Ōrākei v Attorney-General 

Only very recently, in Ngāti Whātua Ōrākei v Attorney-General has the 

Supreme Court been able to indicate when the Crown’s decisions, 

regarding the transfer of land subject to overlapping claims as part of 

proposed Treaty of Waitangi settlements, can be judicially reviewed.[3] 

The result of the decision is that the Crown may have to take more care to 

consider the relative rights of iwi and hapū when making decisions 

affecting Māori.  For the OTS, this will require a reconsideration of its 

approach to Treaty settlements.[4] 

In the case, Ngāti Whātua Ōrākei appealed a decision of the Court of 

Appeal affirming orders of the High Court striking out its application for 

declaratory relief as to rights and interests in central Auckland.[5] 

The declarations were sought by Ngāti Whātua Ōrākei after the Minister of 

Treaty of Waitangi Negotiations advised that he intended to transfer some 

Crown-owned properties in central Auckland to Ngāti Paoa and the 

Marutūāhu iwi, in part-settlement of their historical grievances.[6] 

Ngāti Whātua Ōrākei asserted that the transfer by the Crown of these 

properties, in respect of which it claims mana whenua, is: 

1. contrary to tikanga recognised in New Zealand law;[7] and 

2. a breach of the Treaty settlement already entered into between Ngāti 
Whātua Ōrākei and the Crown.[8] 

In addition, Ngāti Whātua Ōrākei claimed the Crown’s overlapping claims 

policy is “wrong in law”.[9] 

While the transfer of the properties to Ngāti Paoa were to originally be 

implemented by administrative action (which could be subject to a 

challenge by Ngāti Whātua Ōrākei), after Ngāti Whātua Ōrākei filed its 

initial claim in the High Court, the Minister announced that all the transfers 

would be made by way of legislation.[10] 
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The respondents then applied to strike out Ngāti Whātua Ōrākei’s claims 

on the basis that, since the properties are to be vested by legislation, Ngāti 

Whātua Ōrākei’s interests are not currently affected and so a claim to 

judicial review cannot be founded before the enactment of legislation 

removes them.[11]  The respondents further contended that judicial review, 

in the circumstances, would constitute interference by the Court with 

proceedings in Parliament.[12] 

The respondents were successful in the High Court and the Court of 

Appeal. 

In the Supreme Court, the majority allowed the appeal in part, finding that 

most of Ngāti Whātua Ōrākei’s claims included public law decisions as to 

the nature and scope of its rights (as opposed to a challenge to the 

legislative proposal).  Such decisions can be the subject of challenge 

without interference with parliamentary proceedings.[13] 

The majority also cautioned that it would be “overbroad” to suggest that 

the fact a decision which might be the subject of legislation will always 

suffice to take advice leading up to that decision out of the reach of 

supervision by the courts.[14]  To do so would be to ignore the function of 

the courts to make declarations as to rights.[15] 

Only two declarations sought by Ngāti Whātua Ōrākei were struck out, due 

to those declarations being characterised as a challenge to the decision to 

legislate to transfer the properties.[16]  These declarations would be 

problematic in terms of the principle of parliamentary non-interference.[17] 

Chief Justice Elias, in the minority, would have allowed the appeal in its 

entirety.[18] 

The Chief Justice explained that the Crown's stance set a precedent for 

the transfer of further land in central Auckland to other iwi in the future in 

settlement of historical Treaty claims, without reference to Ngāti Whātua 

Ōrākei and without its approval.[19]  Such a stance was concerning for Ngāti 

Whātua Ōrākei and would, in the hapū’s view, breach tikanga and erode 

their mana whenua.[20] 

Further, if the proceeding could not be maintained, Ngāti Whātua Ōrākei 

would be deprived of a forum in which to seek to have its rights 

authoritatively established.[21] 

The Chief Justice went on to note that the suggestion it is inappropriate to 

determine existing rights or to declare what the existing law is where the 

executive has indicated it intends to ask Parliament to change the law 

would encroach upon the legislative function would be an "unwarranted 

extension" of proper principle.[22] 

So long as the Court does not seek to preclude parliamentary 

consideration, Elias CJ could not see that any determination of present 

rights constitutes an interference with proceedings in Parliament.[23] 

Elias CJ also stated that, until Parliament changes the law, the courts must 

be open to citizens who seeks to have their existing legal interests and 

rights determined: 
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I do not accept that the prospect of legislative implementation is a 
talisman effective against court determination of rights where the 
courts do not seek to prevent parliamentary consideration.[24] 

In relation to the Crown’s overlapping claims policy, Elias CJ noted: 

Nor did we hear any justification of the reasonableness of [the 
Crown’s] published general policy on overlapping claims. Such 
policy may well constitute practice amenable to judicial review as 
indeed may be the case with the wider system of settlements 
conducted by the Office of Treaty Settlements.[25] 

Elias CJ ultimately concluded: 

There remains a continuing Treaty relationship which means Ngāti 
Whātua Ōrākei has a continuing interest in how the Crown 
conducts itself. The approach taken by the Crown sets a pattern I 
would not at this stage of the proceeding prevent Ngāti Whātua 
Ōrākei from challenging.[26] 

Wider application 

It should be noted that the Crown’s overlapping claims policy has a wider 

application than central Auckland.  Since the early 2000s, the Waitangi 

Tribunal has received urgent applications from iwi and hapū who say that 

a settlement to which the Crown is about to agree unacceptably infringes 

upon their legitimate interests.[27]  Relief has also been sought (but not 

granted) in the courts. 

More recently, in the Pare Hauraki Collective Redress Deed, the Crown 

recognised the 12 iwi of the Hauraki region have interests in Tauranga 

Moana, particularly in Te Puna – Katikati.[28] 

Prior to the Deed being signed, Ngāi Te Rangi strongly opposed the 

recognition of Pare Hauraki’s interests in Tauranga Moana, on the grounds 

that Ngāi Te Rangi has mana whenua over land in accordance with tikanga 

which would be adversely affected by the Crown granting certain rights of 

first refusal to Pare Hauraki under the collective settlement. 

The issue is yet to be resolved.  The Crown and Pare Hauraki proceeded 

with executing the Deed, but amended the document to: 

1. remove Matakana Island from Hauraki’s rights and interests; and 

2. acknowledge that the Hauraki Collective and the Tauranga Moana 
Collective would discuss, through a tikanga-based process, how 
Tauranga Moana is to be protected and enhanced.[29] 

The Crown has not yet indicated whether it will be involved in that process. 

Ngāi Te Rangi became an intervener in the appeal to the Supreme Court 

in support of Ngāti Whātua Ōrākei.[30]  Ngāti Kuri of Te Tai Tokerau 

followed suit, claiming its interests in relation to land would be adversely 

affected by comparable Crown proposals for settlements of historical 

claims by other iwi under the Crown’s overlapping claims policy.[31] 

Te Whakakitenga o Waikato Incorporated, the representative tribal 

authority of Waikato-Tainui (with overlapping claims in the Auckland 
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isthmus) also supported the position taken by Ngāti Whātua Ōrākei.  In an 

application for joinder in the High Court proceedings, the incorporation 

made the point that the Supreme Court determination “has a significant 

wider importance in terms of both the Treaty relationship between the 

Crown and iwi and hapū and the constitutional relationship between the 

courts, the executive and the legislature in Aotearoa”.[32] 

Ngāti Paoa also withdrew from the case and supported Ngāti Whātua 

Ōrākei in its appeal after engaging in a robust tikanga process.[33]  That 

process acknowledged each group’s interests in a mana-enhancing way. 

The response of iwi, hapū and the Supreme Court to Ngāti Whātua 

Orākei’s case accentuates the myopic and (at times) dubious approach 

taken by the Crown to overlapping claims.  The sustainability of Treaty 

settlements reached in accordance with the policy is questionable. 

Crown engagement generally 

Poor Crown engagement is not limited to the Crown’s overlapping claims 

policy. 

In September 2015, Prime Minister John Key announced the creation of 

an ocean sanctuary in New Zealand’s exclusive economic zone around 

the Kermadec Islands to preserve it in its natural state.  The Kermadec 

Ocean Sanctuary Bill was introduced in early 2016. 

If implemented in legislation, the proposal will erode the fishing rights 

granted to Māori under the Treaty of Waitangi (Fisheries Claims) 

Settlement Act 1992. 

Iwi Māori were not fully consulted before the announcement.  When 

declarations were sought by Te Ohu Kaimoana in the High Court as to the 

existing rights of Māori to the Kermadecs, the Attorney-General sought, 

and was granted a temporary stay of the proceeding.[34] 

The Crown’s approach to the Kermadecs demonstrates a poor 

understanding of its role as a Treaty partner.  To not consult Māori and 

seek consent before announcing and introducing the Bill was a breach of 

the Crown’s duty to act in good faith and in accordance with tikanga. 

Another example which demonstrates the Crown’s poor understanding of 

tikanga is the policy of dealing with large natural groups of iwi and hapū, 

rather than negotiating settlement along hapū lines in Treaty settlements. 

The Crown believes there are major benefits in conducting comprehensive 

negotiations with larger natural groupings.  These benefits included 

creating efficient settlements which allow the Crown to “deal” with 

overlapping claims.[35]  A key justification for the policy was (and still is) to 

ensure the Treaty settlement process is expedient. 

The large natural grouping policy and focus on expedience demonstrates 

a poor understanding of relationships between iwi and hapū and the 

tikanga which underlies those relationships.  Māori social organisation has 

traditionally been determined and recognised through hapū lines, not iwi 

or confederations of hapū. 
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One particularly significant effect of the Crown’s approaches is that Treaty 

settlements become commercial “deals” between the Crown and Māori as 

opposed to being a process to settle legitimate historical grievances and 

establishing or maintaining a Treaty partnership. 

An alternative approach 

Overlapping claims 

In order for reconciliation to be sustainable, when it comes to overlapping 

claims, the Crown cannot remain passive.  It must recognise its obligation 

as a Treaty partner to better accommodate the resolution of cross-claims 

and actively engage in a manner that: 

1. includes groups not negotiating directly with the Crown; 

2. is fair and impartial; and 

3. is underpinned by the specific tikanga of the iwi and hapū involved, 
prior to making a settlement offer. 

While it would be impossible to outline a specific process based on tikanga 

which must be followed in relation to each overlapping claim (to do so 

would be ignorant of tikanga itself – kei ia hapū tōna ake tikanga), we think 

the following framework would be acceptable to most (if not all) iwi and 

hapū (so long as each group's own tikanga is followed under the 

framework): 

1. where an overlapping claim arises, the group negotiating directly with 
the Crown must call a hui with the other groups affected to wānanga 
the overlapping claim and determine who has the predominant 
interest; 

2. the Crown must be invited to and attend the hui, but must act as a 
facilitator and remain fair and impartial; 

3. the hui must take place on the marae; 

4. the hui must continue, with each group hosting a hui until the 
overlapping claim is resolved and a pathway forward is agreed. 

In acting in a manner that is fair and impartial, the Crown must be careful 

to act as a participant, not an arbitrator in the hui.  To do so would 

undermine the right of iwi and hapū to self determination and (most likely) 

undermine the tikanga of the groups involved. 

As an active participant, the Crown might suggest ways and provide 

means by which resolutions to overlapping claim disputes can be 

achieved, but would not control the process. 

An approach where the Crown actively engages but which is underpinned 

by tikanga is the most likely to ensure a durable settlement. 

Engagement generally 

In engagement more generally, the Crown should: 

1. develop policies which show a true understanding of tikanga and are 
underpinned by Māori cultural preferences; and 
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2. must act in accordance with those policies itself. 

Key principles such as whanaungatanga, mana, tapu and noa, utu, and 

manaakitanga should guide Crown engagement with Māori. 

The Crown should also recognise that if it is to discharge the Crown’s 

fiduciary and Treaty duties to Māori, then it must discharge them equitably 

to all Māori. 

Office for Māori Crown Relations: Te Arawhiti 

Cabinet has recently approved the final scope of the Māori Crown 

Relations portfolio and agreed to establish an agency to oversee the 

Government’s work with Māori in the post-settlement era. 

The basic framework that has been outlined for the Office of Māori Crown 

Relations – Te Arawhiti appears to signal a definite shift in the way 

government intends to approach and to develop the Māori-Crown 

relationship. 

The negotiation and settlement of historical breaches of the Treaty of 

Waitangi/Te Tiriti o Waitangi now seem to be more clearly viewed as part 

of an ongoing Treaty partnership.  The Office of Treaty Settlements, the 

Settlement Commitments Unit and the Marine and Coastal Area (Takutai 

Moana) Team will be consolidated with the current Crown–Māori Relations 

Unit. 

It has always been something of a façade to suggest Treaty settlements 

are simply about providing redress for historical breach.  There are some 

key aspects of settlements that bear a direct link to historical breaches of 

Treaty principles.  But Treaty settlements also provide for a range of 

mechanisms that establish partnerships with government agencies, setting 

out protocols for how those agencies will work with iwi, which simply 

implement the kind of good faith interaction that is inherent in the Treaty 

partnership, independent of any past breach. 

Framing those matters in the context of historical claims and settlements 

not only results in uneven outcomes for iwi across the country but positions 

these matters as transactional commitments to be adhered to like the 

terms of a contract, as opposed to steps that may be taken to support the 

strategic development of a flourishing Treaty partnership.  The new 

organisational structure appears to recognise this. 

Among the matters on which Te Arawhiti is to provide strategic leadership 

is “the constitutional and institutional arrangements supporting 

partnerships between the Crown and Māori”.  This is imperative.  If the 

Government is genuinely committed to perfecting the Treaty partnership, 

this must include some consideration of constitutional reform.[36]  Again, 

the framework announced for Te Arawhiti points to an important shift in 

focus. 

Establishment of the new agency is a positive step in the direction of 

improving engagement with te iwi Māori, however the Crown will need to 

implement the changes outlined above and directly engage with tikanga 

for Treaty settlements and the Māori Crown relationship to endure. 
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Conclusion 

The Crown’s current approach to Treaty settlements, through its 

overlapping claims policy and engagement more generally will not lead to 

sustainable reconciliation with te iwi Māori. 

The Crown must change its approach if it wants Treaty settlements and its 

relationship with te iwi Māori to endure.  The new Office for Māori Crown 

Relations: Te Arawhiti is an opportunity to improve engagement.  That 

opportunity should not be taken lightly. 

Heoi anō rā e ngā rangatira, hapaitia te ara tika pūmau ai te rangatiratanga 

mō ngā uri whakatipu. Rukutia, rukutia, kia ū, kia mau, kia tū. 
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It is an intimidating privilege to share in the 30 year anniversary of Hunga 

Roia, not least because I didn’t grow up to be a lawyer.  It fills my heart to 

acknowledge this milestone, which if it was a wedding anniversary would 

be marked with pearls.  The members of Hunga Roia are perhaps more 

accustomed to being the wearing process that makes pearls, rather than 

actually wearing them, and it is the power of wearing persistence that I 

want to talk about today. 

The apology in the Ngāi Tahu Settlement contains the whakatauki ‘he mahi 

kai takata, he mahi kai hoaka’.  It likens the intergenerational pursuit of 

justice to the use of hoaka (sandstone) grinding, shaping and polishing 

pounamu: the softer sandstone can shape pounamu like a wearing 

disruption, with enough time, conviction and persistence.  I think about that 

whakatauki often as I contemplate how change in the world is forged. 

It is particularly pertinent as we mark the 125 year anniversary of women’s 

enfranchisement, as the catch call question of the year is ‘are we there 

yet?’.  After 125 years of political equality for women, have we achieved 

the social change aspired to?  The only answer can be no, despite pay 

equity having been legislated for longer than I have been alive.  Despite 

http://www.converge.org.nz/pma/MatikeMaiAotearoaReport.pdf
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the legal recognition, domestically and internationally, of women’s equality 

in all spheres of life, that equality is not real in a lived sense.  The statistics 

say that the woman to your left is likely to have experienced physical 

violence and the woman to you right is likely to have experienced sexual 

violence.  Both of those women will likely earn materially less and the 

likelihood of experiencing prejudice or an abuse of power in their career is 

high.  These facts are a well-known uncomfortable truth that the popular 

consensus says is unacceptable.  If we have a broad moral consensus 

that supports women’s equality and legal recognition of equality and 

women holding the most powerful three constitutional roles in the country, 

how can these realities persist and how can we seem so far from being 

‘there yet’. 

In this whare, the natural next thought is to ask the same question of Te 

Tiriti o Waitangi: with good fortune, everyone in this room will be part of 

commemorating 200 years since the signing of Te Tiriti, so are we there 

yet?  Are we at a place as a community, as a nation where the purpose of 

Te Tiriti can be realised.  The answer is as loud an unequivocal no as for 

women’s equality.  It made me ask the question why don’t I believe that 

mana motuhake will be genuinely realised within my lifetime, although I 

very much hope that I am wrong. 

I think the answer lies in how social change is effected and the strategies 

we are using to advance mana motuhake.  I believe in the power of the 

law, the righteous pursuit of justice, but just in the same way that formal 

legal equality has not cured the violence experienced by women, I do not 

believe that fearless, principled and righteous legal advocacy will deliver 

mana motuhake.  The law is a critical strand in the resurgence of our mana 

motuhake, but like muka, it takes more than one strand to weave 

something that is as beautiful as it is functional. 

Starting with the legal strand to forging social change, I want to 

acknowledge the whakapapa of our jurisprudential landscape, which was 

forged by many of the people in this whare.  It is over a decade since the 

United Nations Declaration on the Rights of Indigenous Peoples was 

adopted.  It is over thirty years since the Lands case rightfully returned Te 

Tiriti to being recognised as part of our constitutional fabric.  An entire 

generation of Māori lawyers have inherited a legal landscape in which Te 

Tiriti is recognised, half a generation have inherited international 

recognition of our right to self-determination, so why hasn’t the world 

changed? 

My personal reflections are very much shaped by hanging on the coat tails 

of Moana Jackson and Claire Charters as we fought the Foreshore and 

Seabed Act 2004 in the corridors of the UN.  As a naïve and impassioned 

25 year old I expected that if the United Nations upheld the righteousness 

of our claims against the Act, that something might happen.  When the 

Committee on the Elimination of Racial Discrimination (CERD) found the 

Act to be unconscionable, I expected a Minister would phone a chief to talk 

about the Act, to perhaps talk about change.  I didn’t expect radical 

change, I didn’t expect instant repeal, but I did expect the courtesy of an 

acknowledgement, a conversation, something that would start a slow 

process of change.  As we know, the findings of CERD were summarily 
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dismissed, in the same ilk of preferring the company of the mutant sheep 

Shrek to the faces of our people on the steps of parliament. 

That experience made me question the power of the law to effect change, 

question the power of human rights to create the societal conditions 

necessary for human dignity to flourish.  Those questions hurt, because I 

had imagined my life to be a continuation of the fearless advocacy of many 

in this room.  The ensuing process of existential angst made me question 

the role of my generation in our intergenerational quest to change the 

world, to realise Te Tiriti, to achieve the aspirations of those who have 

passed.  It made me question what it takes to create social change. 

According to sociologists, social change is hard because social forces are 

inherently conservative and people who might clamour for change are 

psychologically change averse.  From a societal perspective, there are 

social facts which are things society treats as a given.  Once a social fact 

is established, it is very hard to displace it with another social fact because 

conservative social forces protect the status quo.  There are a raft of social 

facts which counter against the resurgence of mana motuhake: societal 

norms that conflate equality and equity, institutional structures of 

government and the like, all founded on the invisibility of Te Tiriti to 

mainstream New Zealand.  The living history of Te Tiriti and the fight for 

justice that we share around dinner tables is not widely shared beyond our 

community, which has allowed social facts to crystallise in its popular 

absence.  I am not saying this is right, quite the reverse, but it is a reality 

we must engage with.  Those social facts are there and society will fight to 

retain them. 

Psychologists identify individual aversions to change through the status 

quo bias.  There have been repeated experiments where individuals are 

given a ‘thing’, and then the opportunity to trade their ‘thing’ with someone 

else who has a different ‘thing’.  Imagine a group of people, half have 

crunchie bars and the other half have snickers bars.  The experiments 

show, time and time again, that most people prefer to keep the chocolate 

bar they have.  Even if they don’t like that chocolate bar as much as what 

the other half of the room has.  Individuals, potentially if they are allergic 

to peanuts, will keep hold of their snickers bar, or their crunchie bar, just 

because it is the bird in the hand. 

For lawyers answering a calling to make the world a better place, it is not 

the jurisprudence that is your greatest obstacle to achieving the real and 

meaningful change you aspire to.  The greatest obstacles are pre-existing 

social facts that fight to protect themselves and people who will fight to 

hold onto realities they know, even if they don’t like them. 

So what is the role of the law in effecting social change?  Some 

sociologists use the analogy of a desire path.  A desire path is what 

landscape architects use to describe the dirt track people make taking a 

short cut.  Imagine your favourite park, with its neat ashphalt paths and 

then the path that looks like a goat track because that’s actually where 

people walk.  To change social facts, to overcome status quo bias and 

achieve tangible social change, requires the creation of a desire path in 

our societal fabric.  Like the desire path at the local park that forms through 

the passage of many feet, sociologists would say that in the absence of 
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radical social upheaval, social change is effected by constant wearing 

disruptions to the social facts as we know them.  In my view, the law is one 

part of the wearing disruption that is needed to create conditions for the 

resurgence of mana motuhake, but we need to be more intentional about 

the threads it is woven with.  If our collective responsibility is creating the 

wearing social disruption that creates a desire path in the hearts of our 

community, in the institutions of the state and ultimately the social norms 

of Aotearoa New Zealand, what will that take? 

Socrates is attributed with saying that you can either fight the status quo 

or build the new.  Both fighting the status quo and building the new are 

necessary to create a desire path than enables social change.  However, 

in my view, fighting the status quo has consumed too much of our energy 

for too long, and it needs to be rebalanced with how we create the new. 

If you go to any academic library to hunt literature on Indigenous self-

determination, what you will find are acres of writing on the right to self 

determination and an anaemic looking cluster of writing on how to build, 

grow and practice self-determination.  This makes sense in three ways.  

First, we needed the literature on the right to Indigenous self-determination 

to gain the normative wins internationally and domestically, and second 

we needed those normative wins to create the space for the resurgence of 

mana motuhake to grow.  Finally, it is no surprise that the academic 

literature is lagging behind what are communities are actually doing.  There 

are practitioners in this room, like the indomitable mana wahine Donna 

Flavell, who are doing the hard yards to rebuild mana motuhake on the 

ground.  The academy needs to catch up, and build useful insights into 

how to practice self- determination in our communities.  To do so, we need 

to realise that while the fight will never end, increasingly the focus must be 

balanced with intentionally learning about how to practice self-

determination: what works in different contexts, the ripple effect of different 

approaches to self-determination and how to sequence different elements 

of the resurgence of our mana motuhake to gain the maximum ground and 

positive social change within our communities. 

There are three theories in the international Indigenous literature that 

provide some guidance on how to rebuild mana motuhake, none of which 

I think provides a complete guide for our communities.  Given the 

complexity and multi-dimensional nature of mana motuhake, it is perhaps 

unreasonable to expect there to be any one theory that is a complete 

answer. 

The most established theory, which I think is most relevant to our post-

Settlement governance entities (PSGEs), is the ‘cultural fit theory’ which 

germinated from the Harvard Honoring Nations Project and is now 

particularly driven out of the Native Nations Institute at the University of 

Arizona.[1]  The essence of this theory is that if Indigenous communities 

can build tribal organisations that are a strong cultural fit, they will build 

both constitutive and ongoing self-determination, to use Anaya’s 

framework.[2]  The pearl in this approach is that embracing and embodying 

tradition based expectations is both self-determination in action, as well as 

creating the blueprint for ongoing self-determination. 
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When we apply that theory to our PSGEs, I think we are failing to 

adequately take heed of the pearl.  Our PSGEs are predominantly cut from 

a Western template that the Crown considers create sufficient safeguards 

for prudent management of the formerly public funds transferred through 

Settlements.  Our tribal governors dance to standing orders that are rich 

with ‘best practice’ Western governance and light on elevating tikanga 

based values and processes.  Some of the consequences are well known, 

others quietly kept secrets and the general climate one of mistrust of our 

tribal entities.  Not long ago I was publicly asked to answer for Ngāi Tahu 

buying the Rotorua Agro-Dome without having talked with Te Arawa first.  

That purchase is perhaps 10 years old, but the insult and indignity of it will 

live on because it was a clear breach of tikanga.  I was not involved in that 

purchase, but we all wear our whakapapa and it is inevitable that tribal 

members will be held to account for the conduct of our tribal entities.  It is 

not the first or last time I will be embarrassed by how my tribal entity 

disregards tikanga in how tribal business is conducted.  I will also not be 

alone in this regard.  It is a telling reflection of how we are not practising 

that which defines us in rejuvenating our self-determination. 

If we were to apply this theory, of ensuring our tribal institutions embody 

our tikanga we would simply, I think, be putting the label of theory on what 

our communities expect.  I believe that to our communities, ensuring that 

our institutions are a strong ‘cultural fit’ is common sense.  But, we are still 

not actually practising it as well as I believe we should.  To create 

meaningful space for mana motuhake by slowly changing the social norms 

within New Zealand, we have to first have the courage to elevate 

adherence to our own cultural norms within our own institutions.  It will take 

courage because doing so means we will be creating new organisational 

templates, and anything new is a departure from the status quo, which I 

have already said is hard to do, but in my opinion critical for our collective 

future. 

The second theory, which I believe our communities have never ceased 

practising, is known as ‘practices of everday resurgence’.  Under this 

theory mana motuhake is rebuilt by actively, intentionally using our 

language and practising our cultural traditions.[3]  The growth in first 

language speakers, the continued ability to access tītī are all evidence that 

our communities consider this theory common sense. 

The third theory is less well developed, but equally something I believe 

Māori pioneered the practice of.  It is the theory of ‘collective capability 

development’, which argues that there is a need to build the collective 

capability to be self-determining.[4]  This theory builds on the work of 

Amartya Sen.  Sen argues that development is freedom, and freedom is 

achieved by building the capabilities people value.  The subtext to this 

argument is that while human rights are an important declaration of the 

ethics of the time, what actually matters is the capability to express those 

human rights.  What this theory looks like inside our communities is 

building the real capability to make choices that are important to us.  This 

approach to self-determination leaves aside juridical sophistication and 

contortions over the scope of political autonomy in favour of seeing self-

determination as the ability to make our own future: to chart our own 
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destinies, in our own image, according to our own values, for our own 

reasons. 

I think we can see this theory in action within the Kohanga Reo movement 

and more recently through Whānau Ora.  The shared value of both is that 

the ends and means are inherently valuable, inextricably bound and have 

a ripple effect far beyond their founding kaupapa.  The stated ‘ends’ of 

Kohanga Reo was language revitalisation, but the means of self-

organising strengthened our agency, our unity, our ability to build the new 

on the foundations of our values and aspirations.  In my view, the Kohanga 

Reo movement is one of the most powerful contributors to the resurgence 

of our mana motuhake because we created institutions that were a cultural 

fit, it exists to perpetuate practices of everyday resurgence, and 

importantly, it built and continues to build the capability within our 

communities to imagine and implement the ‘freedoms’ we value. 

If we were to learn from the Kohanga Reo movement, as fundamentally a 

mana motuhake movement, I think it has insights about the importance of 

having inter-related macro, meso and micro layers to our strategies of 

resurgence.  The macro-level is the level of the state and constitutional 

architecture.  The meso are intermediary institutions, such as our PSGEs, 

Whānau Ora Commissioning Agencies and the like.  The micro are 

whānau and community level initiatives, such as the local Kohanga Reo or 

Iron Māori at its early stage, before it became the inspiring phenomenon 

that it is today. 

In my opinion, if we had more intentional alignment between the bold and 

pioneering work that is being done at macro, meso and micro levels, we 

would be more effective in creating the wearing disruption of a new desire 

path that creates more space for mana motuhake to be realised.  Many of 

you work, powerfully, at the macro level seeking to wear away at the 

normative and institutional forces that uphold the status quo.  Some of you 

work within our tribal institutions seeking to achieve greater alignment with 

our tikanga.  Many of you will have strong relationships, through whānau 

and active participation, with the many micro-level initiatives that are being 

driven by social entrepreneurs.  Rarely though, are we talking to each other 

about our respective contributions to the resurgence of our mana 

motuhake and I believe we should be. 

I also think we should be live to the potential for a ‘washing machine 

moment’ in the resurgence of mana motuhake.  Women’s empowerment 

owes a great debt to the invention of the washing machine.[5]  Before the 

washing machine, washing consumed countless hours given 

predominantly by women.  The ‘free hours’ that access to washing 

machines created, gave women choice about how to spend their time.  

Washing machines created the space for education and employment, both 

ends and means for greater agency and individual self-determination. 

I don’t think an invention will have a comparatively emancipatory effect on 

the resurgence of mana motuhake, but I do think there are occasional 

convergences which might create a ‘washing machine moment’.  The one 

I am closest produced the landmark statutory partner status for Ngāi Tahu 

under the Canterbury Earthquake Recovery Act 2011.  Ngāi Tahu, for 

particular purposes, had an equal legal status to central and local 
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government.  I believe that is the strongest contemporary statutory 

reflection of Te Tiriti o Waitangi, albeit narrowly defined and thereby 

imperfect.  The question has to be asked, how did that change in the macro 

architecture come about?  I believe the answer is in the alignment between 

macro, meso and micro levels.  At the macro level, Ngāi Tahu has political 

influence that is well known.  At the meso level, Ngāi Tahu is well regarded 

as a stable tribal entity which commands an ever growing $1.5 billion asset 

base.  But I believe what really enabled the statutory partner status was at 

the micro level. 

Following the 2011 Christchurch earthquake Ngāi Tahu co-ordinated a 

Māori Response Network (MRN) that reached 10,000 families in the worst 

affected suburbs, Māori and non-Māori alike.  The MRN harnessed the 

collective generosity of the Māori community across New Zealand.  Te 

Arawa sent nurses, Waikato Tainui sent doctors, Ngāti Porou auctioned a 

goat on the local radio station.  The collective resources that flooded into 

Ngāi Tahu, as the channel to the local community, contributed to the hapū 

and Iwi being able to practice the mana that goes with mana whenua.  We 

practiced manaaki: our marae were refuges, we took necessary supplies 

to people in need and we co-ordinated with civil defence and the wider 

government response efforts.  In doing so, we were able to change a 

‘social fact’.  The pre-existing social fact is the widespread perception that 

Māori are about looking after Māori, and take from the government.  After 

the rū whenua, Ngāi Tahu with the support of the motu, demonstrated the 

truth that Māori have always contributed to the public interest.  As we 

know, we have ‘paid’ for our citizenship rights many times over, from 

ensuring early settlers didn’t starve to the Māori Battalion and far beyond.  

The micro-level organisation was a ‘washing machine moment’ in wearing 

over, at least for a time, the pre-existing ‘social fact’ in the mind of 

government and replacing it with a ‘social fact’ that Ngāi Tahu had 

resources and contributions to make that government valued, hence the 

statutory partner status.  I think this was a temporal achievement because 

the pre-existing ‘social fact ‘ held in the minds of the wider community was 

not changed, largely I think because the Māori Response Network did not 

receive coverage from mainstream media which has meant the 

contributions were not etched into public memory in the way of the Student 

Volunteer Army.  To achieve enduring displacement of the social facts that 

constrain the resurgence of mana motuhake, I believe more needs to be 

done to promote the micro-level innovation within our community, within a 

coherent narrative that integrates the micro, meso and macro.  If we can 

achieve this, consistently over time I hope and believe that the space 

accorded to mana motuhake will progressively grow. 

The Māori economy is perhaps an arena in which we could/should 

intentionally recast the narrative to change the pre-existing social facts.  To 

do so, I think the first step is to redefine what we mean by the Māori 

economy.  Currently, the Māori economy is perceived as a collection of 

entities owned by one or more Māori.  An economy is however defined as 

the combination of norms, institutions and practices within a given 

community.  If we were to intentionally recalibrate the enthusiasm about 

the Māori economy into a deeper consideration of building institutions and 

normative practices within and between Māori entities that reflect our 
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tikanga and our aspirations, I think we could potentially forge another 

‘washing machine moment’. 

One example is Ngāi Tahu pounamu.  At the macro level, pounamu was 

repatriated to Ngāi Tahu through the Ngāi Tahu (Pounamu Vesting) Act 

1997.  At the meso level, the Iwi invested in GIS based tracking so that 

each piece of Ngāi Tahu pounamu can be traced back to both the whenua 

and the carver, if it is a worked piece, creating a robust authentication 

framework that increases market advantage.  The hapū also put in place 

a management plan that guides the harvesting of pounamu.  At the micro-

level, the hapū retails pounamu and Ngāi Tahu artisans gain income 

through carving pounamu.  I believe this is an example a genuine economy 

regenerating, with institutions and norms guiding practice and the inter-

relationship between different level actors in the trade network.  

Importantly however, it also delivers multiple contributions to the 

resurgence of mana motuhake.  Business and employment opportunities 

enable whānau to remain at, or return to the pā and to make a livelihood 

through tradition based practices (carving) thereby perpetuating the 

transmission of mātauranga Māori.  If the Māori economy were to 

increasingly focus on these types of economic innovations and the 

institutions needed to underpin them, rather than buying and selling things 

like Go-Bus and Rymans shares, we could make more significant 

advances toward the resurgence of mana motuhake. 

There are many micro-level innovations from Māori social entrepreneurs 

which, like the carving and retailing of pounamu, are powerful contributors 

to community development.  Examples such as Iron Māori, Hand Over a 

Hundy and Manaaki Preserves out of Omaka marae are inspiring 

examples of social entrepreneurs creating meaningful social change within 

our communities, according to our own values.  What is needed is greater 

connectivity between the innovators with the courage to build the new, but 

with limited resources, and the well-endowed but largely conservative 

forces of the Iwi entities.  If we could intentionally use the Māori economy 

to grow a movement of localised social entrepreneurship within our 

communities, I believe it would be like a fleet of ‘washing machine 

moments’, both inside our community and across wider New Zealand. 

To create stronger linkages, to forge a genuine Māori economy that 

embraces our values to build new norms and institutions, while 

intentionally creating linkages at macro, meso and micro levels will take 

imagination and courage.  It will perhaps also take the intentional building 

of a bridge from here to there. 

Moana Jackson has said that the most debilitating consequence of 

colonisation is that we lose trust in ourselves.  To create the new, which in 

many ways is going ‘back to the future’ (ie harnessing tradition to lead us 

into the future), will require us to trust ourselves and our people.  Tā Tipene 

O’Regan has used the analogy that pre-Settlement, we spent generations 

barking at the bus as it drove off.  With the repatriation of resources that 

comes through Settlement, we now have the right and opportunity to drive 

the bus.  But, many of our people struggle to move from barking at the bus 

to driving it.  That I believe is a consequence of colonisation and if we are 
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to move comfortably into the driver’s seat, we need a bridge from here to 

there. 

Our lawyers I believe have a critical role in building the bridge.  Most 

importantly, in rebuilding the trust in ourselves by approaching the law as 

an enabler rather than a rule book: helping tribal governors to find safe 

ways to pioneer the new and in doing so, reshaping the meso level 

architecture and norms.  Equally important is the enduring role to hold the 

Crown to account and to advocate for change at the macro level.  The 

micro-level actors might not be able to pay for your services, but there is 

much help you could provide there.  Finally, however, perhaps the greatest 

contribution our lawyers can make is holding the vision of what could be 

and helping to steer greater alignment between the macro, meso and 

micro layers of the resurgence of mana motuhake.  You have positions 

within our community where you see and hear a lot of the moving parts.  

You are also in positions of tacit power within our community: when you 

talk people listen.  If you encourage designing our institutions on the basis 

of cultural fit, people will listen.  If you encourage exploration of new forms 

of economic development, people will listen.  If you encourage greater co-

ordination of the threads in the resurgence of mana motuhake, people will 

listen.  That I believe is the responsibility of this generation of Māori 

lawyers: to hold the Crown to account while supporting our communities 

rebuild our own capabilities to be self-determining.  Nā reira, Ka mate 

kāinga tahi, ka ora kāinga rua. 

Notes 

[1]     See particularly: 

Cornell, S., & Kalt, J. P. (2000). Where’s the glue? Institutional and cultural foundations of 

American Indian economic development. The Journal of Socio-Economics, 29(5), 443-470., 

Jorgensen, Miriam (2007) Rebuilding Native Nations: Strategies for Governance and 

Development, University of Arizona Press. 

[2]     Anaya, J. (2004). Indigenous Peoples in International Law. New York, Oxford 

University Press. 

[3]     See particularly Corntassel, J. (2012). "Re-envisioning resurgence: Indigenous 

pathways to decolonization and sustainable self-determination." Decolonization: 

Indigeniety, Education & Society 1(1): 86-101. And Alfred, T. and J. Corntassel (2005). 

"Being Indigenous: Resurgences against Contemporary Colonialism." Government and 

Opposition 40(4): 597-614. 

[4]     See particularly Murphy, M. (2014). Self-Determination and Indigenous Health: Is 

there a connection? Restoring Indigenous Self-Determination: Theoretical and Practical 

Approaches. M. Woods. Belgium, Ku Leven: 34-40. And Murphy, M. (2014). "Self-

Determination as a Collective Capability: The Case of Indigenous Peoples." Journal of 

Human Development and Capabilities 15(4): 320-334. 

[5]     I’m conscious that there needs to be a footnote on the division of household labour 

between men and women, that while the washing machine both alleviated and exacerbated 

tensions, it did not fundamentally alter the ideological blueprint, which makes the washing 

machine an imperfect metaphor. 
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Whakaaro Māori and the role of the criminal 
lawyer 

October 2018 

Chris Merrick, barrister with Corin Merrick, barrister 

Timatanga kōrero | Introduction 

Kei ngā kaihoe o te waka o te ture, tēnā koutou, tēnā koutou, tēnā tātou 

katoa. 

5 September 2015.  Waitangi. Can you see the island?  A memorable 

speech by his Honour Justice Joseph Williams at the Hui-a-tau. 

As we celebrate 30 years as an organisation, I reflect on what his Honour 

said that day about the island in the minds of those who met at Tūnohopū 

in 1988:[1] 

The island, I suggest, in the minds of that small group gathered at 
Tūnohopū in 1988, was a reimagined system in which two sources 
of law were recognised and normalised – Ture Pākehā and 
Tikanga Māori. A system in which Māori tradition is valued and 
respected alongside that imported in 1840. A nation not only bi-
cultural but bi-lingual; in short a Treaty partnership in the very 
bones of our constitutional arrangements. 

I want to touch on some of the specifics of Justice Williams’ speech that 

day in this paper, because as great speeches do, it started something in 

my thinking and provoked action.  It was these words which were still 

ringing in my ears when I got back to the office from Waitangi that year: 

Can we see the island in the sentencing work we do? And the use 
of s 27 Sentencing Act 2002 cultural reports? Any island at all? 
Why are iwi not routinely involved in the sentencing process? 
4,600 Māori prisoners each have a cultural narrative which, if told, 
might have produced a different result 

... 

How do we help to make the system more amenable to tikanga 
Māori in the way we counsel and advise, in the way we advocate, 
in the way we judge, in the way we write, in the language we use? 

It is with that in mind that this paper seeks to look at the role that whakaaro 

Māori has to play in our roles as lawyers which adds value to our existing 

obligations and duties in counselling, advising, and advocating for our 

clients.  Obviously, this discussion has wider application than just the 

criminal law.  At the conclusion of this paper, Corin Merrick (tōku hoa 

wahine), a barrister working in family law and youth law, offers in te reo 

Māori with a Pākehā interpretation, her view on being a Māori lawyer 

based on her perspective as a wahine Māori, informed by te reo and 

tikanga. 

In essence, to carry on discussions about what steps we can take as Māori 

in the criminal law in order to cultivate a sense of professional responsibility 

informed by te reo and tikanga Māori.  It is intended that the thinking 



Māori Law Review  Whiringa-ā-rangi 2018 – November 2018 

52                               māorilawreview.co.nz 

applied here be applicable whether one defends or prosecutes within our 

criminal courts, and whether one is starting out in practice, or reflecting on 

a number of years in practice. 

Kōrerorero | Discussion 

The role of the criminal lawyer | technical proficiency vs 
cultural proficiency – example, s 27 and s 8(i) of the 
Sentencing Act 2002 

Our conference theme this year quotes the whakatauāki of Te Kooti 

Arikirangi: 

Ka kahu au ki te ture, hei matua mō te pani 
I seek refuge in the law, for it is a parent to the oppressed 

For those of us working in the criminal law, Te Kooti’s words resonate in 

the work we do, the people we do it for, and why we do it. 

I am sure we are all glad to see that a lot of ground has been made up on 

the issue of s 27 and s 8(i) in sentencing in recent times.  This is evident 

in the very recent High Court decision of Whata J in Solicitor General v 

Heta, a Crown appeal against sentence which covers, in great detail, the 

issues at play in sentencing when sections 27 and s 8(i) are relied upon.[2]  

It is significant to note in the context of a Solicitor General’s appeal the 

consensus between the Crown, defence and Court, that the effects of 

systemic deprivation are relevant as well as hardship.[3]  It is also 

significant as it confirmed a 30% discount for s 27 factors was not out of 

the available range.  That is not to say the work in this area is complete, it 

will evolve as we continue applying it to the cases of our clients. 

Whilst the focus in the recent s 27 discussion has been on getting good 

information before the Courts in the form of reports to address s 27 and s 

8(i), as we know, the focus of the section is not only on a report as a means 

of presenting that information.  The legislative history of the section shows 

that what was envisaged was a section which allowed those who had 

traditionally been disengaged with the Court process to be given a voice 

through this process in order to help address the critical issues facing 

Māori in the criminal justice system.[4] 

With that said, there will be many instances where a report with the 

assistance of a specialist report writer is necessary, as a compelling voice 

within a whānau is not forthcoming in order to present the information in a 

way which can have the impact illustrated in cases such as Heta.[5] 

Sections 8(i) and 27 are a concrete example of how, within the role of the 

criminal lawyer, cultural proficiency can significantly add to the technical 

proficiency of the lawyer.  In the time I have practiced criminal law I am not 

sure this has always been regarded so by the profession as a whole, or by 

the public.  In short my sense is that cultural proficiency in those working 

in criminal law has been seen as discrete, “an added bonus” but certainly 

not essential to one’s technical proficiency.  It has, as a result, limited the 

perceived value that Māori bring to the role of the criminal lawyer (whether 

defence or prosecution).  That outlook has no doubt caused many young 
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Māori criminal lawyers difficulty in making their way in a predominantly 

Pākehā criminal bench and bar. 

However, as Māori working within the criminal law our experience tells us 

differently.  Our cultural proficiency has afforded us high client satisfaction 

levels and engagement, improved communication, a different view on 

dispute resolution, getting that extra piece of critical evidence from a 

witness in examination in chief or cross examination.  The list goes on. 

We will often need to look outside the lawyer client relationship for 

assistance in the course of criminal litigation.  However, when it comes to 

matters of culture, as they relate to our clients, as Māori working in the 

criminal law we can’t allow ourselves or others to undervalue the huge 

benefits to our clients (and our own sense of professional well-being) in 

taking the lead as counsel.  This is applicable in all the work we do, not 

just in sentencing. 

This is not new ground, and there are a number who have written about or 

taken this approach in the different fields of law over the years, including 

the criminal law. 

However, as the nature of practice in the criminal law evolves so does the 

need for this type of discussion.  That is particularly so at this time, given 

the issues Māori face in the criminal justice system, the public discussion 

on criminal justice reform, discussion on diversity in the profession, a 

relatively young Māori criminal bar, and the high levels of competition 

between different areas of legal practice for Māori law graduates. 

Te rōia me te kiritaki | The lawyer client relationship  

Formally speaking, our duties as lawyers and our relationships with our 

clients are governed by the Lawyers and Conveyancers Act (Lawyers: 

Conduct and Client Care) Rules 2008 (the Rules). 

The Rules are based on the fundamental obligations of lawyers set out in 

section 4 of the Lawyers and Conveyancers Act 2006 (the Act), namely— 

• to uphold the rule of law and to facilitate the administration of justice 
in New Zealand; 

• to be independent in providing regulated services to clients; 

• to act in accordance with all fiduciary duties and duties of care owed 
by lawyers to their clients; 

• to protect, subject to overriding duties as officers of the High Court and 
to duties under any enactment, the interests of clients. 

As outlined in s 3 of the Act, one of the three stated purposes is to maintain 

public confidence in the provision of legal services and conveyancing 

services. 

The end of the preface to the Rules states: 

To the extent appropriate, these rules define the bounds within 
which a lawyer may practise. Within those bounds, each lawyer 
needs to be guided by his or her own sense of professional 
responsibility. The preservation of the integrity and reputation of 
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the profession is the responsibility of every lawyer. (Emphasis 
added) 

To be frank, I only came across this portion of the Rules recently when 

preparing another paper.  It made me think: as Māori who are lawyers in 

the criminal law, what does our sense of professional responsibility look 

like?  What does it mean to protect and promote the interests of our Māori 

clients?  What does it mean to us to contribute in our own way to the 

preservation of the integrity and reputation of the profession?  What is it 

informed by? 

In preparation for this paper I wanted to get a snapshot of what the 

demographic is of Māori practicing in criminal law.  Recent New Zealand 

Law Society research shows:[6] 

• That Māori, with 820 lawyers, make up 6.1% of the NZ lawyer 
population compared to its position of 12.8% of the total New Zealand 
Population; 

• That 29% of Māori lawyers have been in practice for less than 5 years; 

• That 2% of Māori lawyers have been in practice for 40 years or more; 

• That, on average, Māori have 13 years in practice post admission; and 

• That 36.2% of Māori lawyers practice in criminal law, compared to 
41.3% in company law, 38.4% in property law, and 37.1% civil litigation 
(which presumably includes family law). 

So, reflecting on those statistics, it would appear that members of the 

Māori criminal bar are likely to be predominantly in the junior to 

intermediate career phase, with fewer lawyers sitting in the senior (10 

years plus) category.  If we contrast those figures with the Māori charging, 

conviction, imprisonment, and victim rates of which we are all familiar, in 

terms of numbers, we as Māori criminal lawyers (regardless of what side) 

are severely under-gunned and in need of some backup. 

Notwithstanding this, in my observation it is an exciting time to be Māori 

and practicing criminal law, especially as recent judicial decisions would 

indicate the start of a change of thinking about issues impacting Māori in 

the criminal justice system.  Whilst this paper encourages all Māori at the 

criminal bar to support one another in incorporating whakaaro Māori into 

our practise, it is especially exciting to know we are a relatively youthful 

bar with years ahead to collectively develop its practice whilst drawing on 

the experiences of those who have gone before us. 

Mā tō waka ngā ngaru e wawahi | A whakaaro Māori 
framework for practicing criminal law 

When referencing the whakatauāki of the late Api Mahuika, Justice 

Williams queried in his 2015 speech: 

Āe, e tū ki te kei o tō waka kia pākia koe e ngā ngaru o te wā, 
engari e tere atu ana tō waka ki hea? Yes, by all means stand by 
the stern post of your waka, so that you may feel the spray of the 
future, but the real question is what is the waka’s proposed 
destination? Where are you taking it? 
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In this part of the paper I want to focus on the waka itself.  That is the 

practice of the lawyer. 

What are its parts?  What are the parts made of? 

The various parts of the waka have different functions.  In our work it is our 

waka which will part the waves we encounter in our journey through the 

criminal justice system with our clients.  As Māori, the difficulty with the 

Rules or the Act is that whilst essential, they do not come from a Māori 

world view.  Personally, I feel something is needed to sit alongside the Act 

and the Rules to help provide that guidance.  Tikanga Māori can counter 

the many external factors which impact on our roles as criminal advocates, 

give meaning to being a Māori lawyer, add value to the legal system, and 

improve the confidence of our clients as participants. 

One of the favourite podcasts / TV shows in our kāinga is Ako the series 

run by Pānia Papa.  Recently, I listened to series 6 episode 6 which 

discussed the parts of the waka as kupu whakarite.  Drawing inspiration 

from that episode, and the writings of Sir Mason Durie on the “Whare Tapa 

Whā”, Corin Merrick and I discussed this paper and came up with the idea 

of using the waka and its parts to help define our practice in our respective 

fields of law (Corin – family / youth court, Chris – youth court / criminal). 

In this part of the paper, I will share my personal reflections on what 

comprises the essential parts of my waka, and what that means in practice 

in the criminal law with some reflections on recent cases.[7]  To stress, 

these are my own reflections only on what I aim for my practice to be, kei 

ia tangata tōna ake tikanga[8] – I only hope to generate thought and 

discussion by sharing. 

Tōku waka 

So breaking down the waka: 

• Te Kei: the sternpost of the waka, the vantage point of the kaihautu 
(navigator); 

• Niao: the gunwales of the waka which run along the top of the sides 
and strenghthen it; 

• Te Ihu: the bow or nose of the waka; 

• Takere: the hull of the waka. 

Te Ihu – Kounga 

Kounga, is excellence, quality or a high standard.  I have chosen that for 

the nose of my waka as the nose is the aspirational part of the waka, it 

touches the the wave first, and touches land first. 

In practice I see it as surrounding yourself with good people, people who 

have their sights set on te pae tawhiti and you aspiring to your own.  I learnt 

the importance of that from a legal perspective as a junior Crown 

prosecutor learning from some of the best senior criminal advocates in the 

motu and alongside some very talented and intelligent junior colleagues. 
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As a result, legal excellence is important to me in my practice, and one of 

the areas I am hardest on myself if I feel I have not met the mark. 

As we know there are many lawyers and judges who model legal 

excellence (including many Māori), and so it is easy to develop a wide 

frame of reference for what kounga means in your practice by reading their 

academic work, talking through legal issues with them, or reading their 

submissions, and judgments. 

Takere – Māia 

Criminal advocacy requires courage, and that’s why I would put maia at 

the hull of my waka.  Your waka can be flash everywhere else, but if there’s 

a problem with the takere, you’ll know all about it. 

Niao – Whanaungatanga 

The niao or gunwales of the waka strengthen the sides, hence why I would 

place whanaungatanga in this position.  Building and maintaining good 

connections and relationships is essential to the way I choose to practice 

criminal law.  It can be a lonely place at times, and collegiality and 

whanaungatanga are critical. 

Kei – Manaakitanga 

E ai ki te whakatauki, inā te mahi he rangatira – a chief by deeds done. 

With the kei being the vantage point of the waka, it also serves as a focal 

point in how it is perceived by others.  If manaakitanga is a key part in the 

way work is done, people will feel it.  I see manaakitanga as a great leveller 

and tool for breaking down some of the preconceptions clients have in 

coming to see a criminal lawyer, or dispute resolution conversations with 

the other side.  Many Māori clients are legally aided and may have had a 

previous bad experience or heard stories about legal aid lawyers.  They 

come to us with many problems much deeper than the legal problem that 

brings them before the Court.  The act of offering food and a drink to a 

client attending a meeting at the office, and extending a brief mihi to them 

and their whānau can go a long way to getting everybody on board. 

Reflections on this in practice 

Before discussing some instances where I have incorporated te reo and 

tikanga Māori into my practice, I want to briefly reflect on a time when I did 

not do so as much.  As a Crown prosecutor, I did not have as much 

knowledge or life experience of whakaaro Māori as I do now.  I now know 

that these aspects of whakaaro Māori would have significantly added to 

my role, ability, and perspective as a prosecutor. 

In 2014, Corin and I had our first baby and we are raising her and our son 

bi-lingual.  In 2016, I completed the Rūmaki reo programme at Te 

Wananga Takiura o Ngā Kura Kaupapa Māori o Aotearoa.  I went for 

whānau reasons.  Before I went, I told many of my law colleagues I was 

taking the year to do it.  A common response was, “how will it help your 

work?”[9]  The focus of the question being the reo, whereas I now know the 

answer is in the thinking as well as the reo.  Having done Rūmaki, I would 
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consider myself an intermediate level speaker, and am still on a learning 

journey, similarly I know some tikanga, but again it’s a life long journey that 

is a part of our whānau journey. 

Ngā hau mihi[10] 

One of the first cases I did after Takiura was a case for a young Māori who 

started in the Youth Court before being transferred to the District Court. 

I recall meeting his whānau one day at the Manukau District Court when 

the proceedings were still in the Youth jurisdiction but there were 

concurrent District Court proceedings.  They had turned up in force, about 

10 people or more in support.  The Court security team had them on their 

radar, I’m sure. 

None of the meeting rooms could hold us, and I wanted to brief everyone 

about what was happening that day, and ensure a smooth Court 

appearance.  When under the various pressures that impact us as criminal 

lawyers, we can default to the basics or what we have seen others model 

to us.  However, on that day the first thing that came to mind was to call 

his whānau, led by his Koro together and to deliver a short mihi to them all 

for turning up in support, and introducing who I was and where I was from.  

It turned what might have been a potentially stressful situation on another 

day into one of the better days on the job.  It also proved an important 

starting point in helping the whānau faciliate a whānau hui to generate and 

collate information to illustrate the strong sense of whanaungatanga to the 

Court in terms relevant to s 8(i) and s 27 of the Sentencing Act. 

Over the last 18 months I have acted for a young Māori man first starting 

in the Youth Court, and now in the District Court.  He was sentenced in the 

District Court about 4 months ago. 

On the morning of the sentencing, I was told an assault victim had travelled 

with his wife to Court to read a victim impact statement.  Upon reading it, 

it became apparent the victim was Māori and from memory referred to 

some aspects of tikanga in his statement.  With the permission of the 

prosecutor, I introduced myself to him and his wife before Court, and 

introduced my client's whānau to them who would also be present in Court.  

I found this took the steam out of the situation when the victim eventually 

read his statement to the Court, and removed some of the awkward 

feeling. 

I had briefed my client on the victim’s statement and whether he wanted to 

say something in response.  The victim didn’t want blood and had some 

kind words for my client.  My client wished to respond, but couldn’t do so 

in such a terrifying forum.  He told me what he would like to say though.  

My client’s mother and sister weren’t in a position to respond at the 

completion of the victim’s statement being read.  I didn’t feel it was right 

that it simply be left at that, so with the permission of the Judge I turned to 

mihi in te reo to the victim and his wife on behalf of my client in order to 

acknowledge what had been said, and bring some balance and closure to 

that part of the proceedings. 



Māori Law Review  Whiringa-ā-rangi 2018 – November 2018 

58                               māorilawreview.co.nz 

Following that, the case was adjourned for restorative justice to be 

completed.  Whilst I appreciate doing a mihi to the victim in open Court 

would happen in rare circumstances, it is another example of being alive 

to how whakaaro Māori can assist in the role of criminal advocate. 

He kai kei aku ringa[11] 

On another occasion, I was acting for a young Māori who was caught up 

alongside his brother in an aggravated assault / aggravated robbery before 

the District Court.  Both he and his Nan spoke Māori.  Ironically, his Nan 

had spent years working in prisoner rehabilitation.  One day I met with 

them in the office, delivered a brief mihi before asking them whether they 

would like a hot drink and something to eat.  His Nan looked at me and 

said in English, “you know Chris, I have been going to lawyers’ offices for 

years with clients, and this is the first time a lawyer has offered me and the 

client a hot drink and food.”  I didn’t ask her whether any had delivered a 

mihi in te reo Māori. 

Sometimes, it can be easy to think that as a result of cultural disconnection 

some of the young Māori we act for have no sense of tikanga. 

In 2017, I acted for a young person before the Youth Court on an 

aggravated robbery.  He was close to his 17th birthday by the time he was 

sentenced and the argument was about whether he should be transferred 

to the District Court for sentence. 

Prior to sentence, I went around to his house in South Auckland to pick 

him up.  His mum met me at the door and called for him to come out.  When 

he did, he looked a bit worse for wear and really tired.  We jumped in my 

car and returned to the office.  On the way I asked him, “are you hungry?”, 

he said “yes”.  So we drove through McDonald’s on the way to the office 

and I told him to order what he wanted.  He ordered a deluxe combo, big 

burger, large fries, large drink, and a large sundae.  As we were driving 

back to the office, I could see he wanted to tuck in, so said “go for it, the 

smell will kill you otherwise”.  Tuck in he did.  But about 5 minutes before 

arriving back at the office, he started neatly repacking the kai up and left it 

on the floor of the car.  It made me wonder, especially after we parked up 

at the office and he left it in the car.  I asked him as we walked in, “is 

something wrong with the feed?”, he said quite naturally, “nah I loved it 

thanks, but I’m saving the other half for my mum.”  It floored me.  I said, ok 

“save the rest, but we’ll pick something up for mum on the way home and 

you guys can have a kai and you can let her know how our meeting went”. 

In the youth court sentencing scheme, s 284(1)(b) of the Oranga Tamariki 

Act requires the Court to take into account, the personal history, social 

circumstances, and personal characteristics of the young person, so far as 

those are relevant to the offence, and any order that the court is 

empowered to make in respect of it.  This illustration of manaakitanga and 

aroha of this young man to his mother formed an important part of his plea 

to stay in the youth court. 



Māori Law Review  Whiringa-ā-rangi 2018 – November 2018 

māorilawreview.co.nz 59 

Whakaritea te haumaru[12] 

Whilst not technically flagged as part of the waka, karakia is essential 

before heading off on a voyage or returning from one. 

In some Courts I have seen Judges lead a karakia to start the day and end 

the day, and in some instances arrange through the registrar beforehand 

for regular participants of the Court to take turns in leading the karakia. 

It has been great to be able to contribute as a Māori lawyer and deliver a 

karakia in those circumstances if called upon. 

In an age when mindfulness has become an important tool in a lawyer’s 

kete, karakia can serve the same purpose, for both lawyers and clients.  It 

is also a good way to whakawaatea[13] after dealing with particularly 

stressful or distressing cases. 

At the end of last year, I did a drugs case in the High Court.  It was stressful 

due to the high profile nature of the prosecution and the inevitability of a 

prison sentence even after negotiation and resolution for a client with no 

previous drug convictions. 

My client was Samoan and came from a religious family who supported 

him at his sentence in great numbers. 

At sentencing, despite best efforts, a prison sentence was imposed. 

Following the hearing, I met with the family and supporters in a large 

meeting room.  Before closing up, I said I would like to do a karakia, his 

family were very appreciative, and once I finished his Aunty who was a 

minister closed with her own prayer in reply thanking me for my work and 

seeking blessings for me and my whānau.  Notwithstanding the outcome 

that remains one of my better work days. 

Me mate ururoa[14] 

In terms of māia, this can also be applied to the types of legal arguments 

we run and the language we use to do it. 

I’ve found lawyers are a bit like surfers, we’ll get more excited about an 

argument if we’ve talked it through with others.  Much like when the surfers 

in a line-up yell “YOU WON’T GO…” to the surfer best positioned to catch 

the biggest set wave of the day.  When you’re on the other end of that, 

there is no other option but to go!  Me kounga te mahi![15] 

So I have found talking through “brave” arguments with others helps.  It 

also helps looking at waves ridden by others before you, much like the 

crew of surfers who first rode (maxed out) Waimea Bay, when they said it 

couldn’t be done.  A lot can be gained from seeking out the views and 

experiences of those such as Moana Jackson, Anette Sykes and others 

who have shown such leadership on this front. 

In 2017, I met a client, he was Māori in his late fifties.  When he walked 

into the office, you could see there was a lot going on for him, mamae, 

pōuri, whakamā.  We sat and talked.  For the last 10 years he had been a 

security guard at a mall, but after an incident with a group of youth, who 
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were in an area of the mall they shouldn’t have been and commented on 

his appearance, he lost it and injured an 11 year old quite badly.  He lost 

his job as a result.  He had worked all his life, and been the main bread 

winner.  He had a really sad upbringing, his father was a WWII veteran 

who wasn’t the same man when he came back, but of whom that was all 

he knew.  He then lost both parents by the time he was 15.  His extended 

whānau were gang affiliated, but he managed to avoid all of that, and live 

a constructive life in a long marriage with three adult children who were all 

successful.  The whakamā he was carrying was palpable. 

Quite detailed information about his cultural background and upbringing 

was included in the sentencing material we filed.  I spoke with Corin about 

him, who raised with me the whakataukī “waiho mā te whakamā e patu”.  

Knowing what I knew about him and why he felt such shame, I decided to 

base my plea in mitigation around that whakataukī.  It turned out to be a 

logical way to structure the plea and cut to the heart of it for my client, a 

merciful community based sentence followed, but importantly the client 

and his whānau felt relieved that some of the hurt had been lifted, and that 

their case was put before the Court with whakaaro Māori at the forefront. 

Ko te pae tawhiti whaia kia tata, ko te pae tata whakamaua kia tina[16] 

Before closing, I want to leave some thoughts on some possible legal 

applications of whakaaro Māori in the criminal law: 

Section 106 discharge without conviction: 

• What is a direct or indirect consequence? 

• Who need be impacted? 

• What tikanga based consequences arise from entry of a conviction? 

• What language should we be using to frame these questions and 
arguments, in order to properly convey the thought? 

• How does systematic deprivation, hardship, post-colonial trauma fit 
into that sentencing discretion? 

• How do Māori achievement rates in certain societal indicators fit in?[17] 

• How might the possibility of breaking an inter-generational cycle of 
conviction play into weighing the consequence and gravity of the 
offence? 

Section 27 information: 

• What if a whānau member speaks to the body of the Court and whānau 
want to waiata / haka tautoko so as to reinforce the words of the 
speaker? 

• What if a whānau would like that aspect of proceedings dealt with on 
a marae? 

Propensity evidence: 

• How might tikanga Māori play a role in defendants offering propensity 
evidence about themselves pursuant to s 41(1) of the Evidence Act? 
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I am sure those practicing at the criminal bar have other experiences and 

ideas that would be great to hear and encourage an ongoing kōrero about 

this. 

Whakakapi | Conclusion 

I hope that within this paper there are some thoughts which might stimulate 

discussion amongst us at the criminal bar, or at least add to existing 

kōrero, about how we can bring more whakaaro Māori into all aspects of 

our day to day practice as criminal lawyers.  I look forward to that kōrero. 

In the interests of also showing a different perspective on the waka model 

to practice, Corin Merrick has offered to share her waka and thoughts in te 

reo and English from her perspective and fields of practice.  It is well worth 

reading and is included with this paper below. 

Tēnā koutou katoa. 

Corin Merrick 

Tōku waka 

Tēnā kia ruku tōtika au ki te rētōtanga o te kaupapa nei.  Kua roa au e 

huritao nei, e whakarau kakai nei, he aha tēnei mea te rōia Māori?  He aha 

ngā haepapa a te rōia Māori?  He aha te rerekētanga o te rōia Māori me 

te rōia? 

A kāti, kua tuangahuru ngā Matariki au e karakia ana ki a Hiwa-i-te-rangi 

kia Māori taku tū i tēnei ao e nōhia nei e tātou.  Me karakia ka tika, inā hoki 

te Pākehā, Pākehā ake nei, Pākehā tūturu o Te Moana-nui-a-Ture.  Ko te 

whakapātaritaritanga nui ki a tātou, ko te whakamātāmua i tō tātou 

Māoritanga.  Ui mai ki a au, he aha tēnei mea te rōia Māori, māku e kī atu, 

he Māori, ka tahi, he rōia, ka rua. 

Ka hoki aku mahara ki ngā kupu a te manu taupua rā, a Justice Williams, 

nōna e kauwhau mai ana ki a tātou i Waitangi i te tau 2015.  “E tū ki te kei 

o tō waka kia pākia koe e ngā ngaru o te wā, engari e tere atu ana tō waka 

ki hea?”.  E hoa mā, anei, e whai ake nei, te waka kua tāraia hei kawe atu 

i a au ki tua o te paewai o te rangi. 

Te Ihu – Kounga 

Ko te ihu o te waka te wāhanga e wāwāhi nei i ngā moana pukepuke o te 

Ture.  Ko Kounga tērā e ārahi ana i a au.  Te mahi a te whakatauki e 

korerotia ana tēnei mea te whakatutuki i te mahi, ki tōna ikeiketanga.  

Whāia te iti kahurangi, whāia te pae tawhiti, inā te mahi he rangatira, arā 

noa atu ngā kupu a ō tātou mātua tūpuna.  Hei aha ngā kupu 

whakaohooho a Pukamata, a Paeāhua, a Tīhau, anei kē ngā tohutohu nō 

te ao Māori tonu. 

E puta pai ai te ihu i ngā wai tūātea, i ngā wai tuarangaranga, me upoko 

pakaru te karawhiu, me kounga ngā mahi.  Nō reira, koutou mā e takoto 

mai ana i ō koutou hāneanea, e pōhēhē ana he mahi kai paraoa tēnei, 

matike, maranga.  Kei kīia he māngere, he māikoiko, he toupiore!  Ki te 

pēnei tō waka, e tama, tukuna kia huripoki.  Kia kaua e wareware i a tātou 
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tō tātou waimarie kua whai kīato i te waka nei.  Engari anō ō tātou uri, e 

pākia ana e ngā tai aniwhaniwha o te Ture.  Ō tātou tāne Māori, e hoki 

hoki ana ki Maungawhau, anō nei he marae.  Ō tātou wāhine Māori, te ono 

tekau orau o te kāhui mauhere.  Ā, tae atu rā ki a tātou tamariki Māori, ngā 

raukakai e tū tōtika ai te whare a Oranga Tamariki. 

Te Haumi – Whanaungatanga 

Ko te whanaungatanga e noho pū ana i te haumi o tōku waka.  Kia titiro 

ake tātou ki ngā momo whanaungatanga e korerohia nei e au, ko te rōia 

me te kiritaki; te rōia me te rōia; te rōia me te kaiwhakawā; te rōia me te 

kirikawa. 

Kāore au mō te whakamārama i tēnei mea te whanaungatanga.  Engari, e 

mōhio ana tātou, ko Tautoko, rātou ko Hononga, ko Here ngā kaihoe i te 

wāhanga nei. 

I tēnei tau, rite tonu te rangona i ngā korero takatakahi, whakaparahako, 

whakaiti i te wahine i te ao ture.  Kei aku rangatira, ko te urupare – ko te 

whanaungatanga, ko ngā tikanga Māori.  Kia tīkina atu e au ngā korero o 

te Aho Matua e hāngai pū ana ki te tangata: 

He tapu tō te wahine, he tapu anō tō te tāne. Kia kaua tētahi e 
whakaiti i tētahi. Engari kia whakanui tētahi i tētahi i runga i te 
mohio mā te mahi ngātahi a te wahine me te tāne e tupu ora ai 
ngā tamariki me te iwi hoki. 

Tāne mā, me mutu tā koutou tō mai i ngā āhuatanga o te Pēhi, ki taku 

waka Māori.  Waiho i ērā mahi hōhā ki a rātou, heoi ko tātou, tātou Te 

Hunga Rōia Māori, me whakanui tātou i te wahine, me whakanui tātou i te 

tāne.  A kāti, ahakoa ko wai, whakanuia.  Rarawe noa iho. 

Te Kei – Manaakitanga 

Ka tū au ki te kei o tōku waka, ka pākia e ngā ngaru o te wā, e tere tonu 

ana tōku waka, inā hoki ko Manaakitanga tōku taituara. 

Ahakoa te hononga ki te tangata, kiritaki mai, kaiwhakawā mai, me noho 

te manaakitanga ki te tihi o te whakaaro.  Ka whakaaro ake au ki o tātou 

tūpuna, ki ngā wā o te pakanga, i reira tonu te manaakitanga.  Tēnā, e hoa 

mā, whakaarohia āu kiritaki, ka āta mihi koe ki a rātou?  Pehea hoki te kai?  

Aro atu ki ngā kupu “he inu wai mōu”, ehara i te pātai.  Ēnei āhuatanga 

katoa, he Māori. 

Waihoki, me matapaki e tātou ngā ture reo, me kī te wetewete reo.  E rua 

ngā kupu e kaha whakararu ana i te hunga kōrero Māori, ko A tētahi, ko O 

tētahi.  Me hoki e au ki te whanaungatanga i waenganui i te rōia me tāna 

kiritaki.  E mea ana koe!  He a tēnā, e hoa mā.  Inā hoki, ko te kiritaki e 

noho ana i raro i te manaakitanga, i te tautetanga o te rōia.  Ko te reo Māori 

tonu tēnā e tohutohu ana i a tātou. 

Kī pohapoha ana taku kete i ngā kōrero mō tēnei mea te manaakitanga.  

Heoi, kāore i kō atu, i kō mai i ōku tuākana mō te whakatinana i te 

manaakitanga.  Me mihi e au ōku iho pūmanawa, mō koutou i kaha āki, i 

poipoi, i taunaki i a au.  E manaaki tonu nei i a au.  E kore rawa au e toromi 

i ngā tai o te whakataetae, i te karekare o ngā tai kawa.  Engari, nā ngā 
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kupu whakatenatena, whakatītina, whakakipakipa i whakapapa pounamu 

ai te moana. 

Nō reira, e Te Hunga Rōia Māori, eke panuku, eke Tangaroa! 

Interpretation – my waka 

Let me dive straight into the depths of this discussion.  I have been 

considering for some time, what it means to be a Māori lawyer?  What 

responsibilities do we have as Māori lawyers?  What is the difference 

between a Māori lawyer and a lawyer? 

Well, for 10 Matariki now, I have been praying to Hiwa-i-te-rangi[18] to be 

Māori in this world that we work in.  It’s only right that I pray, given that the 

Great Ocean of the Law is as Pākehā as can be.  The greatest challenge 

before us, is to put our Māoritanga at the forefront.  If you ask me, what is 

a Māori lawyer, my answer is, a Māori – first, and a lawyer – second. 

Te Ihu – Excellence 

It is the prow of my canoe that breaks through the choppy seas of the law.  

Therefore, it is excellence that guides me in my work.  There is an 

abundance of proverbs advising us on executing our work, to the highest 

standard.  Whāia te iti kahurangi, whāia te pae tawhiti, inā te mahi he 

rangatira, and many more sayings passed down by our ancestors.  Never 

mind the inspirational quotes from Facebook, Instagram, and Twitter, here 

is the guidance from our own Māori world. 

In order for the prow of the canoe to get through the rough seas, we need 

to work hard, we need to produce excellent work.  So, for those of us 

having a kit kat, get up!  You don’t want to be called lazy.  If you’re on this 

kind of canoe, let it capsize.  Let’s not forget how fortunate we are to have 

a seat on this canoe.  Unlike our relations who are being smashed by the 

destructive waves of the law.  Our men, who return to Mt Eden, as if it’s 

their marae.  Our women, 60% of female inmates.  And our children, the 

human sacrifices taken to ensure Oranga Tamariki’s house stands upright. 

Te Haumi – Relationships 

Relationships sit at the haumi, the middle, of my canoe.  Let’s look at the 

type of relationships I am talking about – lawyer-client relationships; 

relationships between colleagues; relationships with judges; relationships 

with experts. 

I don’t want to explain what whanaungatanga is.  However, as we know, 

Support, Connection, and Obligation are the paddlers sitting in this part of 

the canoe. 

This year, we have been saturated by the stories of discrimination against 

women in the law.  My esteemed leaders, the solution to this behaviour 

can be found in our own customs, it’s in whanaungatanga.  Let’s look to 

Te Aho Matua[19] for its take on the importance of people: 

Women are sacred. Men are sacred. One should not belittle the 
other. But they should be honouring each other (honouring gender 
differences and attributes) in full understanding that it is in the 
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combined and co-operative efforts of men and women that the 
well-being of children and the community is assured. 

So, guys, stop bringing the ways of the coloniser into my canoe.  Leave 

that to them, but us, Te Hunga Roia Māori o Aotearoa, we will celebrate 

and honour our women, we will celebrate and honour our men.  Whoever 

it is, honour them.  It’s as easy as that. 

Te Kei – Manaakitanga 

I stand by the stern of my canoe, and am hit by the waves of our work, 

however my canoe keeps moving, because Manaakitanga is there with 

me. 

Whoever it is, whether it is a client, or a judge, manaakitanga should be at 

the forefront of your thoughts.  I think about our ancestors, during war 

times, where they still followed the customs of manaakitanga.  My learned 

friends, turn your minds to your clients, do you mihi to them?  What about 

offering them food?  Ponder the words “here is a drink of water for you” – 

it’s not a question.  These are all Māori ways. 

In addition, let’s have a discussion about grammar.  There are two words 

that cause great confusion amongst many speakers of te reo Māori, one 

is A, the other is O.  Now, back to the relationship between the lawyer and 

her client.  You betcha!  That relationship comes under A.  The client is 

under your manaakitanga, it is your responsibility to “look after” your client.  

It is our language that is guiding us here. 

My kete is full to the brim with stories about manaakitanga.  However, there 

is no truer example of manaakitanga than what my sisters embody and 

have shown me.  I must acknowledge them for encouraging, nurturing, and 

supporting me.  Who are still caring for me.  I will never drown in these 

competitive, and sometimes acidic seas.  It is your words of 

encouragement, of reassurance, of inspiration that make this sea as 

smooth as a slab of greenstone. 

Te Hunga Rōia Māori, journey forward, journey to success. 

Notes 

[1]     Can you see the island? (2015) October Māori Law Review – Hui-a-tau Conference 

2015 – Te Hunga Roia Māori o Aotearoa, Justice Joseph Williams. 

[2]     Solicitor General v Heta [2018] NZHC 2453, 18 September 2018. 

[3]     Ibid at [27] – [29]. 

[4]     See: Police v Wells A.P 206/86 High Court Auckland, 6 March 1986, per Smellie J. 

[5]     [2018] NZHC 2453 at [68] where a 30% discount was confirmed on Crown appeal for 

s 27 factors. 

[6]     NZLS article, Lawyer ethnicity differs from New Zealand Population, 3 August 2018, 

G. Adlam. 

[7]     There are many other parts of the waka which have various functions, and there is 

value in researching those and adding to your own, with reference to waka practice in your 

own hapū or iwi if that information is available to you. 
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[8]     An expression of “each to their own”. 

[9]     The implication being that a LLM might be more worthwhile. 

[10]     Translated: the winds of greeting or acknowledgement. 

[11]     This is a whakataukī (proverb) translated as: there is food at the end of my hands – 

said by a person who uses their basic abilities and resources to create success. 

[12]     Translated: create, prepare a safe place. 

[13]     Translated: clear, purge, free. 

[14]     This is a reference to the well known whakataukī, kaua e mate wheke mate ururoa – 

don’t die like an octopus die like a hammer head shark.  Meaning, don’t give up, fight till the 

end. 

[15]     And do it well. 

[16]     A whakataukī: seek out distant horizons and cherish those you attain. 

[17]     Such as those highlighted in Heke Tangata Māori Markets and Cities, Brian Easton 

for Te Whānau o Waipereira, Oratia Books, 2018. 

[18]     Hiwa-i-te-rangi is the youngest of 9 visible stars in the Matariki cluster.  She is often 

referred to as the wishing star. 

[19]     Te Aho Matua is the foundation document and driving force for Kura Kaupapa Māori. 
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Earlier/later decisions Canada v Mikisew Cree First Nation 2016 FCA 311, 

[2017] 3 FCR 298; Mikisew Cree First Nation v 

Canada 2014 FC 1244, 470 FTR 243. 

Legislation cited Constitution Act 1982; Federal Courts Act 1985; Indian 

Act 1985; Treaty No 8 (1899); Canadian 

Environmental Assessment Act 2012 and 1992; 

Canadian Charter of Rights and Freedoms, Bill of 

Rights (England); Magna Carta. 

Cases cited Haida Nation v British Columbia (Minister of Forests) 

2004 SCC 73, [2004] 3 SCR 511; R v Sparrow [1990] 

1 SCR 1075; Manitoba Métis Federation Inc v Canada 

2013 SCC 14, [2013] 1 SCR 623; Taku River Tlingit 

First Nation v British Columbia (Project Assessment 

Director) 2004 SCC 74, [2004] 3 SCR 550; Tsilqot’in 

Nation v British Columbia 2014 SCC 44, [2014] 2 SCR 

257; Delgamuukw v British Columbia [1997] 3 SCR 

1010; Rio Tinto Alcan Inc v Carrier Sekani Tribal 

Council 2010 SCC 43, [2010] 2 SCR 650; R v Badger 

[1996] 1 SCR 771. 

Overview and result The Supreme Court of Canada found that the Crown’s 

duty to consult and accommodate the rights and 

interests of First Nations peoples does not apply to any 

step of the legislative process. 

The legislative process, from the inception of policy to 

a Bill’s assent into legislation, is undertaken by the 

legislative branch of government and the courts are 

not constitutionally equipped to supervise or comment 

on that process by virtue of the separation of powers, 

parliamentary privilege and parliamentary sovereignty 

doctrines. 

The Court dismissed Mikisew Cree’s appeal on these 

grounds, but found that a challenge to the legislation 

after its enactment could be legitimately determined by 

the courts. 

 

Background 

The Mikisew Cree First Nation is an Indian band with traditional tribal 

territories in northern Alberta, northeastern British Columbia and 

northwestern Saskatchewan, an area rich in oil sands.  In 1899 Mikisew 

Cree and other Indian bands agreed to Treaty 8, which preserved 

aboriginal rights to hunt, trap and fish in exchange for Crown ownership of 

a large portion of tribal lands.  Those aboriginal rights are protected by s 

35 of Canada’s Constitution Act, which provides that “the existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby 

recognized and affirmed.” 

In 2012, the Federal government introduced two omnibus bills which would 

repeal the Canadian Environmental Assessment act and replace it with a 

new Act regulating environmental protection.  The new legislation would 

allow oil companies and other organisations to build structures on or near 

waterways without government approval, and did not include protection 

mechanisms for fish and wildlife.  Mikisew Cree were not consulted on 

http://maorilawreview.co.nz/2013/05/manitoba-metis-federation-inc-v-attorney-general-canada-a-step-forward-for-indigenous-rights-jurisprudence-and-an-opportunity-for-new-zealand/
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http://maorilawreview.co.nz/2014/08/aboriginal-title-in-tsilhqotin-v-british-columbia-2014-scc-44/
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either of the bills at any stage of their development before they were 

passed into legislation.  Mikisew Cree claimed that the Crown had a legal 

duty, founded in the doctrine of the ‘honour of the Crown’, to consult on 

the potential adverse impact on Treaty rights during the legislative 

development stage.  Mikisew Cree sought declarations to that effect. 

Decisions in the lower courts 

The Federal Court agreed with Mikisew Cree, and made a declaration that 

the duty to consult was triggered and that Mikisew Cree were entitled to 

notice of the relevant legislative provisions, as well as an opportunity to 

make submissions. 

On appeal, a majority of the Federal Court of Appeal found that the Federal 

Courts Act precluded judicial review of the legislative process.  That Court 

found that the development of policy is a legislative function immune from 

judicial review.  Mikisew Cree appealed to the Supreme Court. 

Discussion 

Existing framework for protection of aboriginal/Treaty 
rights in Canada, and challenging infringements 

Prior Supreme Court jurisprudence established that the honour of the 

Crown governs the relationship between the Crown and indigenous 

peoples in Canada.[1]  The honour of the Crown arises from the Royal 

Proclamation of 1763, when the Crown asserted sovereignty over land and 

resources previously governed by tribes. 

In other words, servants of the Crown must conduct themselves with 

honour when acting on behalf of the sovereign.[2]  The honour of the Crown 

compels the Crown to consult with and accommodate the interests of 

indigenous peoples where any actual or contemplated government 

conduct – whether through legislative power[3] or executive authority[4] – 

that could adversely impact aboriginal or Treaty rights. 

The ultimate purpose of the honour of the Crown is the reconciliation of 

pre-existing indigenous societies with the Crown’s assertion of 

sovereignty, and was given constitutional status with the enactment of s 

35 of the Constitution Act.[5] 

In R v Sparrow the Supreme Court considered whether aspects of the 

Fisheries Act regulating Indian fishing methods were inconsistent with s 

35.  The Court established the ‘justification approach, which asks whether 

an existing aboriginal right has been infringed and if so, whether the 

interference is justified.  In assessing justification, the Court elevated the 

importance of the honour of the Crown, finding that it must be the “first 

consideration in determining whether the legislation or action in question 

can be justified”.[6]  The Court found that consultation between Crown and 

the aboriginal group is relevant to an assessment of whether the Crown 

has acted consistently with the honour of the Crown, depending on the 

circumstances. 

Then in Delgamuukw v British Columbia the Supreme Court assessed 

claims for aboriginal title against s 35.  The Supreme Court here too 
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applied the justification approach in assessing whether any the objective 

of infringement on common law aboriginal title were consistent with the 

special fiduciary relationship between the Crown and aboriginal groups.  It 

found that “there is always a duty of consultation” and in most cases that 

duty will be “significantly deeper than mere consultation”, and could require 

full consent.[7] 

Finally in Haida Nation v British Columbia, Haida challenged forestry 

licences granted by the government which were inconsistent with Haida’s 

claimed aboriginal right to harvest, without consulting the tribe.  At the time 

of the claim, Haida’s aboriginal title claims were still in the treaty 

negotiation process and as such were not legally acknowledged.  

Nonetheless, the Supreme Court found that the honour of the Crown 

applied even where rights or title was not yet proved.  If the Crown had 

knowledge, real or constructive, of the potential existence of Aboriginal 

rights or title, and was contemplating conduct that might adversely affect 

those rights, then the Crown had a legal duty to consult and 

accommodate.[8] 

Supreme Court decision 

Against this background, the primary issue in the Mikisew Cree decision 

was whether the honour of the Crown, and the concomitant duties to 

consult and accommodate indigenous peoples, is triggered by the 

development of legislation that could potentially affect existing indigenous 

rights and interests.  This required the Court to assess the constitutional 

nature of Ministers’ actions in developing legislation, and the extent to 

which the honour of the Crown mandates a particular course of action. 

The Court unanimously dismissed the appeal for want of jurisdiction.  The 

Federal Courts Act provides federal courts with jurisdiction only against the 

Crown as “Her Majesty in Right of Canada”, and in this case the Court 

found that powers were derived from Part IV of the Constitution Act 1867 

rather than from any statutory authority (at [33]).  The powers were thus 

“uniformly legislative in character” (at [16]) and could not be the subject of 

judicial review. 

The Court disagreed, however, as to what the honour of the Crown 

requires of Ministers acting in their legislative capacity. 

Karakatsanis J, writing for Wagner CJ and Gascon J found that the law-

making process – comprising the development, passage and enactment 

of legislation – does not trigger the duty to consult (at [32]).  While their 

Honours acknowledged the overlap between the executive and legislative 

functions in Canada, the legislative function is grounded in the Constitution 

Act 1867 and is immune from supervision by the courts (at [34], [39]).  

Karakatsanis J relied on a combination of the doctrines of parliamentary 

sovereignty (that only Parliament can make or unmake any law it wishes, 

at [36]), the separation of powers (non-interference between the distinct 

branches of government, at [35]) and parliamentary privilege (only 

Parliament can regulate its own procedures, at [37]) to conclude that 

“applying the duty to consult doctrine during the law-making process would 

lead to a significant judicial incursion into the workings of the legislature, 
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even if such a duty were only enforced post-enactment” (at [38]).  This was 

so even though Mikisew Cree was seeking declaratory relief (at [40]). 

In response to Mikisew Cree’s argument that a lack of consultation in the 

legislative development stage would leave them without a remedy, 

Karakatsanis J found that the existing infringement approach in Sparrow 

whereby the Court may invalidate legislation inconsistent with s 35 was 

always available (at [43]).  Karakatsanis J did acknowledge the difficulty 

where a tribe’s allegations do necessarily not rise to the level of 

infringement that justifies invalidation.  In that case, even if the duty to 

consult does not apply, the Judge left the door open for the development 

of “other doctrines” informed by the honour of the Crown to ensure 

protection of s 35 rights (at [45]), or the tribe could seek alternative relief 

such as declarations (at [47]). 

Although concurring in the result, Brown J did not consider that 

Karakatsanis J’s judgment gave a “clear and constitutionally correct 

answer” (at [103]).  Brown J emphatically rejected the suggestion that the 

honour of the Crown binds Parliament (at [135]), in doing so also rejecting 

Karakatsanis J’s suggestion that the honour of the Crown could inform 

remedies that do not meet the established Sparrow infringement test (at 

[136]). 

In Brown J’s view, those alternatives would undermine the constitutional 

principles separating the legislature from the courts in the same way 

imposing a duty to consult during the legislative phase (at [140]-[141]).  

Rather, reviewing legislative action for consultation can only be considered 

as part of a Sparrow analysis, only after the allegedly impugned legislation 

is enacted.  His Honour endorsed previous authority that “the only 

procedure due any citizen of Canada is that proposed legislation receive 

three readings in the Senate and House of Commons and that it receive 

Royal Assent” (at [124], citing Authorson v Canada (Attorney-General) 

2003 SCC 39, [2003] 2 SCR 40 at [37]).  His Honour also confined Haida 

Nation to “Crown conduct”, which does not encompass any legislative 

function (at [127], [128] and [133]). 

Brown J concluded (at [145]): 

That this is so should not, however, be seen to diminish the value 
and wisdom of consulting Indigenous peoples prior to enacting 
legislation that has the potential to adversely impact the exercise 
of Aboriginal or treaty rights. (emphasis added) 

Rowe J, writing for Moldaver and Côté JJ, largely adopted Brown J’s 

reasoning.  His Honour provided further detail about the thirty steps 

involved in the legislative process (at [160]) and explained the practical 

difficulties should the Court impose a pre-legislation duty to consult (at 

[164]).  His Honour found that the consultation aspect of the Sparrow 

infringement test provided a strong incentive on the legislature to seek 

input from indigenous communities in the legislative process (at [155]), and 

distinguished Haida on the basis that the injury claimed by Mikisew Cree 

(that modifying the regulatory framework itself affects treaty rights) was not 

the kind which could trigger the duty to consult (adverse effects on treaty 

rights via government decisions made pursuant to legislation). 
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Abella J, writing on behalf of Martin J, disagreed with the majority.  Her 

Honour considered that the enactment of legislation with the potential to 

adversely affect rights protected by s 35 gives rise to a duty to consult, and 

legislation enacted in breach of that duty may be challenged directly for 

relief (at [55]).  This is because the honour of the Crown infuses the entirety 

of the government’s relationship with indigenous peoples, and so the duty 

to consult must apply to all exercises of authority which are subject to s 35 

scrutiny (including the enactment of legislation) (at [63]).  Abella J found 

that the duty to consult arises based on the effect of the government action 

rather than its source (at [55]), and in doing so considered that 

parliamentary sovereignty and the separation of powers should be 

interpreted in a way that reconciles protecting the legislative process from 

judicial interference with protecting Aboriginal rights from the legislative 

process (at [84]).  This approach, in her Honour’s view, is consistent with 

the overarching purpose of the honour of the Crown: reconciling Aboriginal 

and Crown sovereignty (at [87]). 

Abella J found that the effect of Sparrow and Haida combine to ensure that 

the honour of the Crown is upheld “throughout all actions which engage 

the special relationship with Aboriginal peoples” (at [76]).  Ongoing 

consultation is preferable to requiring ex post facto challenges (at [78]), 

and would require the Crown (in both its legislative and executive 

capacities) to act consistently with the honour of the Crown at all times 

(potentially reducing s 35 claims).  This approach also encourages the 

Crown to take the rights guaranteed in s 35 seriously (at [85]). 

Result 

Despite the convergence in views on the scope and effect of the duty to 

consult, the Supreme Court unanimously dismissed the appeal on the 

grounds that the Federal Court never had jurisdiction to consider Mikisew 

Cree’s claim. 

Significance  

The Supreme Court’s decision essentially confines challenges by 

aboriginal groups to government measures that could affect aboriginal 

rights to post-enactment infringement claims.  The Court has immunised 

what it expansively defines as “the legislative process” (from initial “policy 

choices” to royal assent), while not adequately addressing the extent of 

overlap between legislative and executive action, which would be open to 

challenge on a Haida basis. 

While challenge under the orthodox Sparrow test remains open to 

indigenous groups, these challenges are onerous on the challenger and 

the threshold for infringement is high, requiring the Court to embark upon 

a balancing of the object of the legislation with existing rights of indigenous 

groups. 

Leaving consultation of indigenous groups to the “wisdom” of the 

government of the day undermines the long-established special 

relationship between the Crown and indigenous peoples in Canada, and 

increases the likelihood that potentially infringing legislation is enacted in 
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the first place.  The courts’ may only supervise and uphold the principles 

defining this relationship after legislation is enacted. 

This decision represents a divergence in approach between New Zealand 

and Canada, as signified by New Zealand Supreme Court’s recent 

decision in Ngāti Whātua Ōrākei Trust v Attorney-General in which the 

Supreme Court found that any challenges involving identifiable Māori 

rights are justiciable before courts even in the context of legislative 

development.  In the New Zealand context, this decision reinforces access 

to justice for indigenous groups, as well as the utility to Parliament of the 

courts’ assessment of legal rights. 

While Mikisew Cree may embark on a s 35 infringement claim, this 

decision may also prompt a renewal in political pressure on the Canadian 

government to recognise and accommodate indigenous interests at all 

stages of the policy or legislative processes.  Mikisew Cree may also 

consider its international redress options, such as creating international 

pressure based on Canada’s obligations as a signatory to the United 

Nations Declaration on the Rights of Indigenous Peoples. 

Notes 
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Te Kōti Matua – High Court 
 
Judicial review – constitutional amendment to 
presidency term – due notice given 

Rewiti v The Māori Women’s Welfare League Inc 

High Court [2018] NZHC 2713 
19 October 2018 

Report by Toni Love  

Overview and result 

The applicant brought a challenge as a result of changes to the constitution 

of the Māori Women's Welfare League.  The constitution previously limited 

the National Presidency to a single term of three years.  After a review of 

the constitution, a replacement was adopted.  The relevant replacement 

clause omitted to prohibit re-election of the President.  The applicant 

contended this was unlawful because it was made contrary to the due 

notice requirements of the League's constitution.  The Court considered 

the due notice given was appropriate in the circumstances and no re-

election was necessary. 

The Court also made observations about addressing tikanga Māori issues 

arising in the proceeding. 

Judicial review – Māori Women’s Welfare League – constitutional 

amendment to presidency term – due notice given – Handbook amendments 

invalid – no change to election results 

Procedure – tikanga Māori – ability of court of general jurisdiction to deal 

with issues of tikanga (customary law) 

Date 19 October 2018 

Case Rewiti v The Māori Women's Welfare League Inc (372 

KB PDF) 

Citation [2018] NZHC 2713 

Court Te Kōti Matua – High Court 

Judge(s) Ellis J 

Earlier/later decisions Tamaki v Maori Women’s Welfare League Inc [2011] 

NZAR 605 (HC). 

Legislation cited Incorporated Societies Act 1908. 

Cases cited  

Overview and result Application for judicial review. 

The applicant in these proceedings contends that the 

omission from the League's new constitution of a 

clause which had previously limited the National 

Presidency to a single term of three years was 

unlawful because it was made contrary to the 

requirements of the constitution, which requires “due 

notice” prior to the vote and adoption of the 

amendments to the Constitution. As a result, the 

applicant said re-election of the president, Ms Kapua, 

was unlawful. The applicant further contended that the 

amendments made to the League's handbook were 

https://www.courtsofnz.govt.nz/cases/rewiti-v-the-maori-women2019s-welfare-league-inc/@@images/fileDecision?r=392.102568969
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invalid and votes held to be invalid cannot be 

retrospectively validated. 

Held, the Court found the following: 

• There was no breach of the constitutional 
requirement of "due notice" as the notice 
given about the proposed changes was 
appropriate in the circumstances; 

• The amendments made in 2015 to the voting 
processes in the League's handbook were 
invalid and therefore quashed. Amendments 
to the handbook require a remit passed by a 
majority of at least 51 per cent in a vote; 

• The invalidity of the amendments had no 
material effect on the 2017 elections and so 
no consequential orders were necessary; 

• The initial refusal to count the vote of the 
Gnullar Mia Branch was based on the invalid 
amendment to the handbook and so was 
incorrect. However, as the vote was 
retrospectively counted no remedy was 
required. 

The judge also made some preliminary points before 

undertaking her analysis. She considered that: 

• As this was an application for judicial review, 
the Court was unable to resolve contested 
evidence and where the evidence was unclear 
or patchy, the Court would resort to the onus 
of proof; 

• The Court was poorly placed to deal with 
issues of tikanga and further, it was not 
appropriate for a court of general jurisdiction 
to address such issues; 

• It was unfortunate that obvious and alternative 
means of dispute resolution were not pursued 
by the parties; 

• The allegations of stealth and dishonesty laid 
against the current president were 
unreasonable and without foundation: and 

• Certain steps taken by the President and the 
League against the applicant and her 
supporters appeared ill advised and 
regrettable. 

 

Background 

The Maori Women’s Welfare League Inc Te Ropu Wahine Maori Toko i te 

Ora (League) has experienced some disunity in recent years.  In particular, 

there was a view among the membership that there were deficiencies in 

the League's Constitution that required attention. 

In response, a Constitutional Review Committee (CRC) was established 

in 2011.  The Review resulted in unanimous approval of a “new” 

Constitution at the League’s National Conference in September 2013.  

However, this Review gave rise to a new division within the League, which 

concerned the omission of a clause from the new Constitution that had 

previously limited the National Presidency to a single term of three years 
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(cl XI(6)(b)).  This change permitted the re-election of Ms Prudence Kapua 

in 2017.  As Ms Kapua was influential in the Review, her critics claimed 

she had covertly made the omission for her benefit. 

However, for the purposes of the application, the applicant claimed that 

the omission of cl XI(6)(b) was contrary to the Constitution's due notice 

requirements and therefore its omission, and Ms Kapua's re-election, were 

unlawful. 

There were two further issues: 

The first issue concerned subsequent amendments made to cls 7.1.4 and 

7.1.5 of the League's Handbook (Handbook) in 2015 as part of the Review 

(2015 amendments).  The Handbook contains various rules relating to the 

League's operating processes and procedures, which are termed 

"Standing Orders".  The Standing Orders relate to Branch, Regional and 

National activities, including meetings and voting.  Any changes to a 

Standing Order requires a remit, which means “[a] proposal that includes 

a statement requesting a Constitutional change, an introduction or change 

of policy, or the introduction or alteration to a General, Branch, Regional 

or National Standing Order”.  The Handbook contains a remit procedure, 

which requires notification of the remit and a 51 per cent majority vote of 

the National Council. 

The applicant claimed valid amendments required a remit in accordance 

with the remit process contained within the Handbook. 

The second issue is related to the 2015 amendments.  A vote made by 

Gnullar Mia Branch was considered invalid and not counted due to the 

2015 amendments.  This vote was subsequently validated and included in 

the vote.  The applicant claimed that an invalidated vote could not be 

retrospectively validated. 

The Court considered the following issues: 

1. Was cl XI(6)(b) lawfully removed from the constitution in 2013 and, if 
not, what consequences should follow? 

2. Is a remit required in order validly to amend the Handbook and if so, 
what consequences should follow in relation to the amendments made 
to cls 7.1.4 and 7.1.5 of the Handbook in 2015? 

3. Can a vote that has been disqualified at the time of counting later be 
validated? 

Discussion 

The removal of cl XI(6)(b) 

The CRC began its Review in 2011.  The members included the National 

President, the National Vice-President and the General Manager.  When 

it begun, Ms Kapua was not involved.  Although the records were patchy, 

they indicated that some members of the CRC undertook a clause by 

clause analysis of the existing Constitution and a draft was released to the 

regions for discussion. 
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Ms Kapua was appointed to the CRC in November 2012, when two 

positions became vacant following the deaths of the National Vice 

President, and the General Manager in late 2012.  The CRC continued 

with the Review and produced another draft in December 2012.  A meeting 

to discuss the December draft resulted in a number of agreed changes 

and following this meeting a number of versions were in circulation.  Some 

of the versions showed cl XI(6)(b) as deleted. 

In March 2013, in advance of the National Executive meeting scheduled 

for 24 March, the CRC members were sent the latest iteration of the draft, 

which showed cl XI(6)(b) as deleted.  Following the March meeting, a 

comparative document was prepared in response to a request by the 

National Executive.  This document was prepared and clearly showed the 

deletion of the cl XI(6)(b).  It was also decided that a PowerPoint 

presentation showing the most significant changes would be created as 

basis for the discussions in the Regions, from which feedback was sought.  

Ms Kapua created this presentation.  It did not refer to the proposed 

deletion of cl XI(6)(b). 

The final version of the new Constitution was approved by the National 

Executive on 1 August 2013 and was presented to members that month.  

The final draft showed changes to the 2011 Constitution marked up in bold.  

But clauses that had been removed entirely were not highlighted but simply 

omitted.  This final draft was included in the papers sent out to every 

Branch and delegate prior to the National Conference in September 2013.  

A remit to endorse the amendments to the Constitution recommended by 

the CRC in the final draft Constitution was voted on by the National Council 

at the National Conference on 13 September 2013.  There was no 

opposition and the remit passed unanimously.  The new Constitution was 

registered on 27 September 2013. 

The applicant contended that the words due notice meant that there was 

an obligation on the League to bring the proposed deletion of cl XI(6)(b) to 

members’ attention before the vote in 2013.  As this did not happen, 

members were misled about the scope and extent of the 2013 

amendments to the 2011 Constitution.  Although the Court accepted that 

the deletion was not specifically brought to members’ attention and that 

many (including the applicant and her supporters) were not aware of it prior 

to the vote, that does not mean due notice wasn't given. 

Analysis 

At the relevant time, the Constitution provided it could be amended at any 

National Conference provided that "due notice has been given of the 

intention to move in that direction...". 

The Court considered that the inclusion of the draft Constitution with the 

papers, in advance of the National Conference, meant the voters knew in 

advance and in general terms on what they were being asked to vote.  It 

also considered the following points of note: 

1. The draft was the product of a comprehensive review involving some 
180 amendments and it was not possible or desirable to ask for a vote 
on each of these; 
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2. An amendment by amendment vote was not required because of the 
thorough consultative process that preceded the final draft. Members 
had significant opportunity to review the changes in as much detail as 
they wished; 

3. The CRC process was collaborative and the opportunity for any one 
of them to make surreptitious changes that would not be picked up by 
someone else seems to have been next to zero. Further, the 
proposition that Ms Kapua secretly made such changes for her own 
future benefit is implausible as she was not a member of the National 
Executive, let alone a Presidential hopeful at the time the changes 
were made. The evidence also strongly suggests that the March 2013 
draft in which the proposed deletion was first shown appears to have 
been seen and read by Ms Dodd, one of applicant's supporters in 
these proceedings; and 

4. The National Executive was involved in the draft revision process and 
members of the National Executive received a copy of the comparative 
document and approved the final draft. 

The Court considered that due notice did not mean that all members of the 

League needed to be aware of and understand every aspect of the 

changes to the Constitution that they were asked to vote on.  All that was 

required was the provision of information that was sufficient to give them 

that awareness and understanding if they wished fully to engage.  In light 

of the consultation process that preceded it, the provision to members of 

the draft Constitution prior to the vote at the National Conference satisfied 

the due notice requirement. 

The Court also noted that even if it had found a notice failure, it would have 

would have been reluctant to grant the relief sought because it had always 

been open to the applicant and her supporters to put the specific issue of 

a second Presidential term to a vote.  All that is required is a remit from a 

Branch prior to the National Conference.  The fact that this has not 

happened suggested that the principal object of this ground of review was 

personal in that it sought removal of Ms Kapua from a position to which 

she was elected by a clear majority. 

Is a remit required to amend the Handbook? 

The 2015 amendments were made following the 2015 National 

Conference.  These amendments required the Branch President and one 

Branch executive member to sign a voting paper prior to submitting it.  The 

amendment was made is response to a claim made by one of the 

Branches at the Conference that they had not received voting papers for 

the election of the National Vice President.  However, when the records 

were checked, it showed that the Branch concerned had returned its voting 

papers and had voted accordingly.  These events highlighted a recurring 

issue whereby a Branch secretary would sometimes fill in a voting paper 

without first calling a Branch meeting.  The 2015 amendments were made 

to avoid this from happening. 

The 2015 amendments to the Handbook were neither notified to the 

membership nor voted on.  The applicant claims that amendments need 

to be approved by a remit and the failure to follow that process rendered 

the 2015 amendments invalid. 
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The Court agreed with the applicant.  It is implicit in the definition of a remit 

that an amendment to a Standing Order is to be made through the remit 

process which requires a 51 per cent majority.  Although the Court 

considered it was not intuitively sensible that all amendments to the 

Handbook should be required to be put to a vote, the Handbook seems 

clear.  It is also irrelevant that the Handbook is not part of the Constitution.  

In fact, the Court considered its lesser status to be consistent with only 

requiring a bare majority.  Although the Court considered some of the 

matters dealt with in the Handbook should be capable of administrative 

amendment, more substantive matters such as voting are of fundamental 

importance.  As the 2015 amendments were not subject to a remit they are 

invalid and were quashed accordingly. 

Despite the invalidity of the 2015 amendments, the Court declined to make 

any orders that would interfere with the election results because the 

amendments had no practical effect on the outcome of the 2017 elections.  

The same two people would have been elected regardless of whether the 

votes deemed invalid were counted or not. 

Retrospective validation of the vote of the Gnullar Mia 
Branch 

The applicant contended that because there was no provision in the 2014 

Handbook to retrospectively validate a vote, the Gnullar Mia Branch vote 

in 2017 should have remained invalid.  However, as the 2015 amendments 

were invalid, the vote should have been counted from the outset.  

Therefore the outcome was right even if the process followed was wrong. 

Comment 

The judge's preliminary observation that she was poorly placed to address 

issues of tikanga, and further that a court of general jurisdiction is not 

appropriate for such issues is of note.  With the increasing use of tikanga 

Māori in state law, the courts will be faced with such issues.  Deference to 

specialist courts may be impractical or inappropriate.  Although one can 

appreciate the judge's reflection on her inadequacies in relation to tikanga, 

some might consider this simply reflects that the judiciary should do more.  

However, this raises some interesting questions around who we consider 

should be adjudicating on issues of tikanga Māori. 

Although the question of who is best placed to adjudicate on tikanga Māori 

is worthy of its own article, it is important to note that many consider that 

courts (and judges) with no cultural background or knowledge in tikanga 

are poorly placed to be considering such issues.  While some advocate for 

tikanga to be treated similarly to expert evidence, requiring tikanga 

experts, such as tohunga. to be involved in proceedings dealing with 

tikanga issues, others consider that tikanga should not be dealt with in the 

state legal system at all due to various issues with the adversarial nature 

of proceedings before the courts.  Irrespective of one's position, the 

increasing use of tikanga Māori in state law demonstrates a broader 

conversation is needed. 
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Te Kōti Whenua Māori – Māori Land Court 
 
Succession – whāngai grandchildren 

Moses-Heeney – Estate of Eric Moses 

(2018) 201 Waiariki MB 122 (102 WAR 122) 
14 November 2018 

Report by Carolyn Southey-Jensen 

Overview and result 

Application for whāngai to succeed as natural children granted. 

Succession – extent of interest of whāngai grandchildren 

Date 14 November 2018 

Case Moses-Heeney – Estate of Eric Moses (282 KB PDF) 

Citation (2018) 201 Waiariki MB 122 (201 WAR 122) 

Court Te Kōti Whenua Māori – Māori Land Court 

Judge(s) Judge Coxhead 

Earlier/later decisions  

Legislation cited Te Ture Whenua Māori Act 1993, ss 4, 115. 

Cases cited Hohua – Succession to Tangi Biddle or Hohua (2001) 

10 Rotorua Appellate MB 43 (10 AP 43); Karauti – 

Succession to George or Hori Kiwa Tukua (2000) 116 

Otorohanga MB 81 (116 OT 81); Milner v Milner – 

Succession to Warihi Te Keu Faenza Milner (2008) 83 

Ruatoria MB 108 (83 RUA 108); Bennett – Succession 

to Ronald Clifford Bennett (2014) 101 Waiariki MB 290 

(101 WAR 290); Koia – Succession to Hoani Tau 

Takahi (2015) 133 Waiariki MB 273 (133 WAR 273); 

Taylor v Taylor – Succession to Waerena Taylor 

(2014) 102 Waiariki MB 258 (102 WAR 258); Pulham – 

Succession to Tiro Taupaki (2010) 9 Taitokerau MB 

209 (9 TTK 209). 

Overview and result Application for succession to the interests of Eric 

Moses. The deceased was married with 16 natural 

children and two whāngai children. At issue was 

whether the whāngai children should succeed to the 

interests as grandchildren or as if they were the natural 

children of the deceased. Succession as natural 

children was supported by majority of whānau. 

Held, the whāngai should succeed as natural children. 

It was generally accepted that the children were 

whāngai. There were no issues of whakapapa as the 

whāngai were the grandchildren of the deceased. 

Any issue of “double dipping” in succession to the 

deceased's land interests is mitigated by the whāngai 

children’s assertion that they do not wish to succeed to 

their mother's interests. 

Furthermore, the vesting of the land in a whānau trust 

was considered by the Court to minimise any impact of 

https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/moses-heeney-estate-of-eric-moses2018201-waiariki-mb-122.pdf
http://maorilawreview.co.nz/2014/08/succession-whangai-not-entitled-to-an-absolute-interest-bennett/
http://maorilawreview.co.nz/2014/08/succession-whangai-not-entitled-to-an-absolute-interest-bennett/
http://maorilawreview.co.nz/2014/08/succession-whangai-not-entitled-to-an-absolute-interest-bennett/
http://maorilawreview.co.nz/2016/01/succession-life-interest-whangai-koia/
http://maorilawreview.co.nz/2016/01/succession-life-interest-whangai-koia/
http://maorilawreview.co.nz/2014/08/succession-whangai-not-entitled-to-succeed-taylor/
http://maorilawreview.co.nz/2014/08/succession-whangai-not-entitled-to-succeed-taylor/
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the whāngai succeeding as children rather than 

grandchildren. 

 

Trusts – interim trustee appointed – former 
trustees as advisory trustees 

Rudd – The former trustees – Horowhenua 11 
Part Reservation Trust and Horowhenua 11 (Lake)  

(2018) 392 Aotea MB 179 (392 AOT 179) 
25 October 2018 

Report by Meredith Clement 

Overview and result 

This interim decision was issued as part of preparations for broader 

litigation.  The Court ruled that a fresh appointment process for trustees 

was required.  Meantime, an interim professional trustee was appointed 

with the former trustees permitted to act in an advisory capacity to the 

interim trustee. 

Trusts – trustee term expiring – appointments ended early because of 

defective appointment process – interim trustee appointed – former trustees 

permitted to act as advisory trustees to interim trustee – nomination 

process for fresh trustee appointments 

Date 25 October 2018 

Case Rudd v The former trustees – Horowhenua 11 Part 

Reservation Trust and Horowhenua 11 (Lake) (345 KB 

PDF) 

Citation (2018) 392 Aotea MB 179 (392 AOT 179) 

Court Te Kōti Whenua Māori – Māori Land Court 

Judge(s) Judge Harvey 

Earlier/later decisions Taueki v Horowhenua 11 Part Reservation Trust – 

Horowhenua 11 (Lake) Block (2016) 347 Aotea MB 

269-295 (347 AOT 269-295); Taueki – Horowhenua 11 

(Lake) (2018) 386 Aotea MB 142 (386 AOT 142); 

Rudd – Horowhenua 11 Part Reservation Trust (2018) 

390 Aotea MB 31 (390 AOT 31). 

Legislation cited Te Ture Whenua Māori Act 1993, ss 19, 43, 67, 237 

and 238. 

Cases cited Taueki – Horowhenua 11 Part Reservation Trust 

[2018] Māori Appellate Court MB 512 (2018 APPEAL 

512); Te Whata v Paku – Akura Lands Trust [2011] 

Māori Appellate Court MB 55 (2011 APPEAL 55). 

Overview and result The Court issued an interim decision on several issues 

as part of preparations for broader litigation coming 

before the Court about the administration of this trust. 

The court considered the following issues: 

(a) When the trustees’ term of office would have 

expired if they had been validly appointed; 

(b) When should the calling for nominations 

commence? 

https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/rudd-v-former-trusteees-horowhenua-11-part-reservation-trust-and-horowhenua-11-lake-2018-392-aotea-mb-179.pdf
https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/rudd-v-former-trusteees-horowhenua-11-part-reservation-trust-and-horowhenua-11-lake-2018-392-aotea-mb-179.pdf
http://maorilawreview.co.nz/2016/05/interim-injunction-application-adjourned-where-the-grant-of-an-interim-injunction-would-only-serve-to-delay-elections-taueki/
http://maorilawreview.co.nz/2016/05/interim-injunction-application-adjourned-where-the-grant-of-an-interim-injunction-would-only-serve-to-delay-elections-taueki/
https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/taueki-horowhenua-112018386aotea142.pdf
https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/taueki-horowhenua-112018386aotea142.pdf
https://www.maorilandcourt.govt.nz/assets/Documents/Decisions/rudd-horowhenua-11-part-reservation-trust2018390-aotea-mb-31.pdf
http://maorilawreview.co.nz/2018/09/__trashed-4/
http://maorilawreview.co.nz/2011/02/trusts-removal-of-trustees-use-of-s-237-overturned-failure-to-leave-trust-with-trustees-te-whata/
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(c) When should the extant enforcement of 

obligations of trust proceedings be heard? 

(d) What further procedural steps are required 

before a hearing can be held? 

(e) Until replacement trustees are appointed, 

how will the trust be managed? 

The court also noted a preliminary view, subject to 

hearing further from the parties (at [22]), that third 

parties were entitled to rely on good faith prior 

representations in their dealings with former trustees in 

contractual contexts. Those former trustees were not 

aware their appointments were defective when 

engaging in those dealings. 

Held, (1) nominations for trustee appointment to be 

called for (trustees no longer in office now as a result 

of defective appointment – Taueki – Horowhenua 11 

Part Reservation Trust [2018] Māori Appellate Court 

MB 512 (2018 APPEAL 512)); (2) Interim trustee 

appointed; (3) former trustees appointed advisory 

trustees to interim trustee if they so consent. 

The Court also confirmed other matters in advance of 

setting down for hearing a case seeking to enforce 

trust obligations. 

Even if validly appointed, the trustees' appointment 

would have expired on 26 November 2018. This meant 

a process to appoint replacement trustees must begin. 

It need not have awaited the outcome of the case 

before the Appellate Court as to whether the 

appointments were valid. 

Otherwise the trustees’ term of office would be 

extended beyond the Trust Order (Order). 

Due to the notice provisions in the Order the 

nomination and election process need not wait for the 

outcome of the present substantive proceedings and is 

required to commence as soon as possible. 

The Court also noted that it would assist in the timely 

disposal of extant proceedings concerning Lake 

Horowhenua if the former trustees were able to 

confirm as soon as possible whether any of them 

intend to stand for election as this will have 

consequences for the other litigation affecting the 

Trust. 

The Court appointed professional trustee Clinton 

Hemana as an interim trustee, citing caselaw that 

courts should strive to ensure a trust is not left without 

a trustee. 

The former trustees were permitted to remain as 

advisory trustees, if they consented to such 

appointment. 
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